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Appointments
Appointments for October 19, 2007
Appointed to the Texas Diabetes Council for a term to expire February
1, 2011, Don Yarborough of Garland (replacing Judith Haley of Hous-
ton whose term expired).
Appointed to the Texas Diabetes Council for a term to expire February
1, 2011, John Grifn of Victoria (replacing Rick Hayley of Corpus
Christi whose term expired).
Appointed to the Texas Diabetes Council for a term to expire February
1, 2013, Neil Burrell, DPM of Beaumont (replacing Leonore Katz of
Plano whose term expired).
Appointed to the Texas Diabetes Council for a term to expire February
1, 2013, Melissa Wilson, MD of Corpus Christi (replacing Margaret
Pacillas of El Paso whose term expired).
Appointed to the Texas Diabetes Council for a term to expire February
1, 2013, Curtis Triplitt, PharmD of San Antonio (replacing Lawrence
Harkless of San Antonio whose term expired).
Appointed to the Texas Diabetes Council for a term to expire Febru-
ary 1, 2013, Timothy Cavitt of Spring (replacing Terrence Fluharty of
Austin whose term expired).
Appointed to the University of Texas System Board of Regents for a
term to expire February 1, 2013, Printice L. Gary of Dallas (replacing
Rita Clements of Dallas whose term expired).
Appointed to the University of Texas System Board of Regents for
a term to expire February 1, 2013, Paul Foster of El Paso (replacing
Cyndi Krier of San Antonio whose term expired).
Appointed to the University of Texas System Board of Regents for
a term to expire February 1, 2013, James Dannenbaum of Houston
(replacing Judith Craven of Houston whose term expired).
Appointed to the Lower Colorado River Authority for a term to ex-
pire February 1, 2011, Stephen Balas of Eagle Lake (replacing John
Matthews of Eagle Lake whose term expired).
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2013, Rebecca Armendariz Klein of San Antonio (replac-
ing Charles Moser of Brenham whose term expired).
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2013, Robert Steiner of Bastrop (replacing Robert Long of
Bastrop whose term expired).
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2013, Franklin Scott Spears, Jr. of Austin (replacing G.
Hughes Abell of Austin whose term expired).
Appointed to the Lower Colorado River Authority for a term to expire
February 1, 2013, Brenda Adair of Blanco (replacing Connie Granberg
of Blanco whose term expired).
Rick Perry, Governor
TRD-200705120




The Honorable Homero Ramirez
Webb County Attorney
1110 Washington Street, Suite 301
Laredo, Texas 78042-0268
Re: Whether a county and the school districts located within the county
may participate in a joint venture to develop and sell rights to the natural
resources located in county school lands (RQ-0636-GA)
Briefs requested by November 20, 2007
For further information, please access the Web site at




Of¿ce of the Attorney General
Filed: October 24, 2007
ATTORNEY GENERAL November 2, 2007 32 TexReg 7785
TITLE 1. ADMINISTRATION
PART 10. DEPARTMENT OF
INFORMATION RESOURCES




The Department of Information Resources (department) pro-
poses to amend 1 TAC §201.1, concerning denitions, to delete
the denition for "project." The denition is no longer necessary
and is proposed for deletion, because the rule to which it relates,
§201.19, concerning the establishment of quality assurance
guidelines for projects in Texas state agencies, is being repealed
and replaced by new rules concerning project management
practices.
Dustin Lanier, Director of Policy, Planning and Measurement for
the department, has determined that for the rst ve-year period
the proposed rule is in effect there will be no scal implications
for state and local governments as a result of amending §201.1
to delete §201.1(22).
Mr. Lanier has also determined that for each year of the rst ve
years the proposed amendment is in effect the public will benet
from the clarication provided by the amendment. There are no
anticipated economic costs to individuals or small businesses.
Comments on the proposed amendment of §201.1 may be sub-
mitted to Renée Mauzy, General Counsel, Department of Infor-
mation Resources, 300 West 15th Street, Suite 1300, Austin,
Texas 78701, renee.mauzy@dir.state.tx.us for 30 days follow-
ing the publication of this proposed amendment.
The amendment is proposed under §2054.052(a), Texas Gov-
ernment Code, which authorizes the department to adopt rules
necessary to implement its responsibilities under the Information
Resources Management Act.
No other statutes are affected by this amendment.
§201.1. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) Albers equal area conic projection--A map projection
developed by Albers in 1805 and commonly used in mapping of the
United States by the U.S. Geological Survey. While some distortion is
inherent in all map projections, a characteristic of the albers equal area
conic projection is that scale distortion is minimized.
(2) Application--A separately identiable and interrelated
set of information resources technologies that allows a state agency to
manipulate information resources to support specically dened objec-
tives.
(3) Board--The governing board of the Department of In-
formation Resources.
(4) Data processing--Information technology equipment
and related services designed for the automated storage, manipulation,
and retrieval of data by electronic or mechanical means, or both. The
term includes:
(A) central processing units, front-end processing units,
miniprocessors, microprocessors, and related peripheral equipment
such as data storage devices, document scanners, data entry equipment,
terminal controllers, data terminal equipment, computer-based word
processing systems other than memory typewriters, and equipment
and systems for computer networks;
(B) all related services, including feasibility studies,
systems design, software development, and time-sharing services,
whether provided by state employees or by others; and
(C) the programs and routines used to employ and con-
trol the capabilities of data processing hardware, including operating
systems, compilers, assemblers, utilities, library routines, maintenance
routines, applications, and computer networking programs.
(5) Datum--A smooth mathematical surface that closely
denes the mean sea-level surface of the earth throughout a certain
geographic region of interest (such as North America). Accurate
ground positional measurements must be made with reference to a
specic datum appropriate to the region.
(6) Department--The Department of Information Re-
sources.
(7) Geographic information system (GIS)--A system of
computer hardware, software and procedures used to store, analyze
and display geospatial data and related tabular data in a geographic
context to solve complex planning and management problems in a
wide variety of applications.
(8) Geospatial data(set)--Data which describes some
aspect of the earth’s surface (or near-surface regions), or which can
be identied with a specic location on or near the earth’s surface. A
geospatial dataset employs a dened, earth-based coordinate system
which allows its use in a geographic information system.
(9) Geospatial dataset enhancement--Substantial alteration
of a geospatial dataset which increases its usefulness through the addi-
tion of attribute (tabular) data elds, improvements in spatial accuracy,
or extension of geographic coverage.
(10) Geospatial dataset maintenance--Addition to, or alter-
ation of, a geospatial dataset as part of a routine business process.
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(11) Geospatial metadata--A description of the character-
istics of a geospatial dataset, recorded in a standard format. Charac-
teristics include data content, quality, purpose, condition, format, spa-
tial coordinate system, availability, etc. The Federal Geographic Data
Committee has dened a formal content standard for digital geospatial
metadata for use by federal agencies.
(12) GeoTIFF--A TIFF-based image format for geo-refer-
enced raster imagery.
(13) GIS map product--A geographic representation, in pa-
per or electronic format, displaying features from one or more digital
geospatial datasets. Small scale images that are clearly intended only
for graphic illustration within a larger publication are not considered to
be GIS map products.
(14) JPEG--A standardized image compression mecha-
nism. JPEG stands for Joint Photographic Experts Group, the original
name of the committee that wrote the standard.
(15) Imaging systems--Information resources technologies
with video, scanning, and computer graphics capabilities (including
raster formats) which are used to capture, process, create, output, store,
and/or archive images, excluding process-control systems for medical
diagnostic applications.
(16) Information resources--The procedures, equipment,
and software that are designed, built, operated, and maintained to col-
lect, record, process, store, retrieve, display, and transmit information,
and associated personnel including consultants and contractors.
(17) Information resources services--Services provided
under contract to a state agency by an individual or rm, or by a
consultant or professional engineer under Texas Government Code,
Chapter 2254, the Professional Services Procurement Act, and Texas
Government Code, Chapter 2254, Consulting Services, which in-
cludes: studying agency’s existing information resources; advising
on necessary changes or additions to the information resources
environment; performing information resources feasibility studies;
information resources training; or recommending, managing, convert-
ing, designing, procuring, developing, documenting, programming,
testing, implementing, or installing new information resources, in-
cluding systems development methodologies and disaster recovery
capabilities.
(18) Information resources technologies--Data processing
and telecommunications hardware, software, services, supplies, per-
sonnel, facility resources, maintenance, and training.
(19) Interagency application--An information resources
project implemented or used by multiple agencies.
(20) Lambert conformal conic projection--A map projec-
tion developed by Lambert in 1772 and commonly used in mapping of
the United States by the U.S. Geological Survey. While some distor-
tion is inherent in all map projections, a characteristic of the lambert
conformal conic projection is that shape distortion is minimized.
(21) Map projection--A systematic representation of all or
part of a surface of a round body, especially Earth, on a plane.
[(22) Project--A program to provide information resources
technologies support to functions within or among elements of a state
agency, which should be characterized by well-dened parameters,
specic objectives, common benets, planned activities, a scheduled
completion date, and an established budget with a specied source of
funding.]
(22) [(23)] Raster--A data structure for representing spatial
data. The raster data structure divides a region of space into a regu-
lar, two-dimensional grid. Each cell in the grid has an associated data
value. A common use of the raster data structure is to represent imagery
in a digital format. In this case, the data value for each cell represents
the color exhibited by that part of the image.
(23) [(24)] Risk--The possibility of an act or event occur-
ring that would have an adverse effect on the state, an organization or
an information system. Risk involves both the probability of failure
and the possible consequences of a failure.
(24) [(25)] Risk analysis--Risk analysis is the evaluation of
planned project events and deliverables in regards to various factors to
consider the possibility or probability of failure and the consequences
of such a failure. Risk analysis will yield an identication of the areas
of greater and lower risk.
(25) [(26)] State agency--A department, commission,
board, ofce, council, or other agency in the executive or judicial
branch of government that is created by the constitution or a statute
of this state, including a university system or institution of higher
education as dened by the Texas Education Code, §61.003.
(26) [(27)] Statewide application--An information re-
sources project implemented or used throughout state government.
(27) [(28)] Survey product--A map, report, letter or other
document produced by a registered professional land surveyor while
engaged in the practice of land surveying.
(28) [(29)] Telecommunications--Any transmission, emis-
sion, or reception of signs, signals, writings, images, and sounds of
intelligence of any nature by wire, radio, optical, or other electromag-
netic systems and includes all facilities and equipment performing
those functions that are owned, leased, or used by state agencies and
branches of state government.
(29) [(30)] Telecommunications services--Intercity com-
munications facilities or services. "Telecommunications services"
does not include single agency point-to-point radio systems or facili-
ties or services of criminal justice information systems.
(30) [(31)] TIFF--Tagged Image File Format. A public do-
main raster image le format.
(31) [(32)] Wide area network--A network that intercon-
nects geographical boundaries (such as buildings, campuses, cities, re-
gions, and/or states) which has a total distance (rst node to last node)
of two or more miles and might be connected using common carrier
services.
(32) [(33)] World le--A le that accompanies a specic
raster image le and that contains georeferencing information that can
be used by certain GIS software to correctly display the raster image in
an earth-based coordinate system.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Information Resources
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 475-4700
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PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 352. QUALITY ASSURANCE FEE
1 TAC §§352.1 - 352.9
The Health and Human Services Commission (HHSC) proposes
amendments to §§352.1 - 352.9, concerning the quality assur-
ance fee for the Intermediate Care Facilities Mental Retardation
(ICF/MR) program.
Background and Justication
These rule proposals establish the quality assurance fee for fa-
cilities in the ICF/MR program. HHSC, under its authority and
responsibility to administer and implement rates, is updating the
quality assurance fee rules by revising the quality assurance fee
percentage to reect the maximum 5.5 percent fee allowed under
the federal Tax Relief and Health Care Act of 2006 (TRHCA), P.L.
109-432, Section 403, which amended Section 1903(w)(4)(C)
of the Social Security Act (42 U.S.C. 1396b(w)(4)(C)). This law
takes effect on January 1, 2008. The 5.5 percent maximum al-
lowed for ICF/MR facilities in the TRHCA represents a 0.5 per-
cent reduction in matchable ICF/MR quality assurance fees. The
effect of this law is that contracted ICF/MR providers will pay less
in quality assurance fees to the state than they currently pay. In
addition, this proposal updates administrative procedures relat-
ing to the quality assurance fee, removes outdated language,
and updates references to reect that the Department of Aging
and Disability Services (DADS) has administrative responsibility
for the quality assurance fee.
Section-by-Section Summary
The proposed amendment revises §352.1 to:
Remove from subsection (b)(1) extraneous language currently
also included in §352.2(1) in the denition of facility.
Replace in subsection (b)(2) references to the "Commission or
its designee" with references to DADS, which is the agency re-
sponsible for the administration of the quality assurance fee.
Remove subsection (c) because Chapter 252 of the Health and
Safety Code was amended by the 79th Legislature to remove an
embedded expiration date, making this subsection obsolete.
Rename the section to better describe its contents.
The proposed amendment revises §352.2 to:
Add a paragraph dening DADS and renumber subsequent
paragraphs.
Replace in the newly renumbered paragraph (2)(C) the refer-
ence to the "Texas Department of Mental Health and Mental Re-
tardation (TDMHMR)" with a reference to DADS.
Clarify in the newly renumbered paragraph (3) that gross receipts
are dened as accrued payments and not as cash received.
The proposed amendment revises §352.3 to:
Remove subsection (a), which is outdated, and renumber the
succeeding subsections accordingly.
Revise the rule to reect that the quality assurance fee is 5.5
percent of a facility’s gross receipts effective January 1, 2008.
Remove an outdated date; replace references to the "Commis-
sion or its designee" with references to DADS; add language to
require that quality assurance fee reviews are conducted every
12-months; add language to allow DADS to make adjustments
to ensure that the quality assurance fee equals 5.5 percent of
each facility’s gross receipts; and add language to indicate that,
for entities controlling more then one facility, quality assurance
fee reviews are conducted at the entity, rather than the facility
level.
The proposed amendment revises §352.4 to:
Replace references to the "Commission or its designee" with ref-
erences to DADS, which is responsible for the administration of
the quality assurance fee.
Revise subsection (a)(2) to require annual reports of gross re-
ceipts instead of semi-annual reports.
Revise the due date for submitting amended monthly patient day
reports in subsection (b)(2) from 10 calendar days following the
ling of the report to 20 calendar days after the last day of the
month for which the report was led.
Revise the due date for submitting amended reports to gross
receipts in subsection (b)(3) from 10 calendar days "following"
ling the report to 10 days "after" ling the report.
Revise the due date for submitting the monthly patient day report
in subsection (c)(1) from 20 calendar days after the last day of
the month to 10 calendar days after the last day of the month.
Revise subsection (d)(1) to indicate that facilities must report
money paid to the facility by private-pay residents and for bed-
hold fees during each state scal year by October 31 each year
and to indicate that DADS will use this information, along with the
Durable Medical Equipment and Applied Income amounts on le
with the Claims Management System, to determine total gross
receipts.
The proposed amendment revises §352.5 to:
Replace references to the "Commission or its designee" with ref-
erences to DADS, which is responsible for the administration of
the quality assurance fee.
Delete paragraph (3), which is outdated.
Add new subsection (a) and re-designate paragraph (4) as sub-
section (b) such that subsection (a) is a list of facility require-
ments and subsection (b) is not a part of that list.
The proposed amendment revises §352.6 to:
Replace references to the "Commission or its designee" with ref-
erences to DADS, which is responsible for the administration of
the quality assurance fee.
Indicate that DADS monitors facilities’ records but does not audit
them.
Indicate that HHSC or its designee audits quality assurance fee
determinations for accuracy.
The proposed amendment revises §352.7 to:
Replace references to the "Commission or its designee" with ref-
erences to DADS, which is responsible for the administration of
the quality assurance fee.
Renumber subsection (a)(4) as subsection (b) and clarify that the
nancial penalty is equal to one-fourth the amount of the quality
assurance fee for each month the quality assurance fee is late,
not reported, or unpaid.
Re-designate the remaining subsections appropriately.
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Modify new subsection (e) to indicate that DADS may suspend
payments to a facility that fails to pay or report the quality assur-
ance fee.
The proposed amendment revises §352.8 to:
Replace references to the "Commission or its designee" with ref-
erences to DADS, which is responsible for the administration of
the quality assurance fee.
Clarify in subsection (b)(1) that a request for an informal review
must be received by DADS no later than 20 calendar days after
the date on the written notication of the calculation of the qualify
assurance fee.
Replace references to "staff," "lead staff," and "panel" with refer-
ences to DADS.
Clarify in subsection (d) that DADS sends its written decision
within "30 days after" rather than "within 30 days of," the date
the request for informal review is received by DADS and that the
decision is sent to the "facility" rather than the "interested party."
The proposed amendment revises §352.9 to:
Remove reference to the appeal as being for the assessment of a
penalty and replace it with a reference to the appeal as being for
an informal review decision, since this section refers to §352.8
which governs informal reviews, not assessments of penalties.
Replace references to the "Commission or its designee" with ref-
erences to DADS, which is responsible for the administration of
the quality assurance fee.
Change an incorrect reference to the formal appeal rules related
to HHSC programs.
Fiscal Note
Gordon E. Taylor, Chief Financial Ofcer for the Department of
Aging and Disability Services, has determined that, during the
rst ve-year period the amended rules are in effect there will be
a scal impact to state government of $3,078,151 for state scal
year (SFY) 2008; $4,617,227 for SFY 2009; $4,617,227 for SFY
2010; $4,617,227 for SFY 2011; and $4,617,227 for SFY 2012
as a result of changing the amount of the quality assurance fee
that is collected from 6 percent to 5.5 percent. The proposed
rule amendments will not result in any scal implications for lo-
cal health and human services agencies. There are no scal
implications for local governments as a result of enforcing or ad-
ministering the amended sections.
Small Business and Micro-business Impact Analysis
HHSC has determined that there is no adverse economic ef-
fect on small businesses or micro-businesses as a result of en-
forcing or administering the proposed amendment. The imple-
mentation of these proposed rule amendments does not require
any changes in practice or any additional cost to the contracted
provider.
HHSC does not anticipate that there will be any economic cost to
persons who are required to comply with this proposed amend-
ment. The amendment will not affect local employment.
Public Benet
Carolyn Pratt, Director of Rate Analysis, has determined that, for
each of the rst ve years the proposed rule amendments are in
effect, the expected public benet is that obsolete rule language
will be eliminated; references to TDMHMR, which no longer ex-
ists, will be removed and replaced with references to DADS, the
agency currently responsible for administering the ICF/MR pro-
gram; and the rules will provide clear guidance to agency staff
and providers on quality assurance fee reporting requirements
and calculations, monitoring and auditing responsibilities, penal-
ties, informal review and formal appeal rights and responsibili-
ties. Finally, the public will benet because the rules will reect
the new maximum quality assurance fee allowed under the fed-
eral Tax Relief and Health Care Act of 2006, P.L. 109-432, Sec-
tion 403 effective January 1, 2008.
Takings Impact Assessment
HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.
Regulatory Analysis
HHSC has determined that this proposal is not a "major environ-
mental rule" as dened by §2001.0225 of the Texas Government
Code. "Major environmental rule" is dened to mean a rule the
specic intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specically intended to protect the environment
or reduce risks to human health from environmental exposure.
Public Comment
Questions about the content of this proposal may be directed
to Pam McDonald in the HHSC Rate Analysis Department by
telephone at (512) 491-1373. Written comments on the pro-
posal may be submitted to Ms. McDonald by facsimile at (512)
491-1998, by e-mail to pam.mcdonald@hhsc.state.tx.us, or by
mail to HHSC Rate Analysis, Mail Code H-400, P.O. Box 85200,
Austin, Texas 78708-5200, within 30 days of publication of this
proposal in the Texas Register.
Statutory Authority
The amendments are proposed under the Texas Government
Code, §531.033, which provides the Executive Commissioner
of HHSC with broad rulemaking authority; and the Human
Resource Code, §32.021 and Texas Government Code,
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas.
The proposed amendments affect the Human Resources Code,
Chapter 32, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.
§352.1. Purpose [and Duration] of Chapter.
(a) This chapter implements the determination, assessment,
collection, and enforcement of the quality assurance fee authorized
under chapter 252, Health and Safety Code, subchapter H.
(b) The purpose of the quality assurance fee established under
this chapter is to improve the quality of care provided to persons with
mental retardation as follows:
(1) The quality assurance fee is intended to support and/or
maintain an increase in reimbursement to [licensed intermediate care]
facilities [for the mentally retarded and facilities operated according to
the requirements of chapter 252, Health and Safety Code and owned
and/or operated by a community mental health and mental retardation
center as described in chapter 534, subchapter A, Health and Safety
Code, and a facility owned by the Texas Department of Mental Health
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and Mental Retardation] that participate in the Medicaid program, sub-
ject to legislative appropriation for this purpose; and
(2) The Department of Aging and Disability Services
(DADS) [The Commission or its designee] may also offset allowable
expenses to administer the quality assurance fee program against
revenues generated by the collection of the quality assurance fee.
[(c) This chapter will expire on September 1, 2005, unless
chapter 252, subchapter H, Health and Safety Code, is extended by
the 79th Texas Legislature.]
§352.2. Denitions.
As used in this chapter, the following terms shall have the meanings
prescribed below, unless the context clearly indicates otherwise:
(1) "DADS" means: The Department of Aging and Dis-
ability Services.
(2) [(1)] "Facility" means:
(A) An intermediate care facility for the mentally re-
tarded or the corporate parent of an intermediate care facility for the
mentally retarded licensed under chapter 252, Health and Safety Code;
or
(B) A facility operated according to the requirements of
chapter 252, Health and Safety Code, and owned and/or operated by a
community mental health and mental retardation center as described in
chapter 534, subchapter A, Health and Safety Code; or
(C) A facility owned by DADS [the Texas Department
of Mental Health and Mental Retardation].
(3) [(2)] "Gross receipts" means money paid to a facility
as compensation for services provided to residents [patients], including
resident [client] participation, but does not include charitable contribu-
tions to a facility. Gross receipts are dened as accrued payments and
not as cash received.
(4) [(3)] "Total patient days" means the sum, computed on
a monthly basis, of the following:
(A) The total number of residents [patients] occupying
a facility bed immediately before midnight on each day of the month;
and
(B) The total number of beds that are on hold on each
day of the month and that have been placed on hold for a period not
to exceed three consecutive calendar days during which a resident [pa-
tient] is on therapeutic leave during the month.
(C) The total number of days a resident [patient] is dis-
charged from a facility are not counted in the calculation of the total
patient days under this chapter.
§352.3. Quality Assurance Fee Determination Methodology.
[(a) Quality assurance fee on State facilities . As provided in
section 1(b) of the Act of June 20, 2003, 78th Leg. R.S., (Senate Bill
1862), not later than August 31, 2003, the Texas Department of Mental
Health and Mental Retardation shall pay for each facility owned by the
department the quality assurance fee for patient days occurring between
September 1, 2002, and July 31, 2003.]
(a) [(b)] Quality assurance fee. Effective January 1, 2008 [Be-
ginning September 1, 2003], the quality assurance fee for a facility is
ve and one half [in the amount of six] percent of a facility owner’s
gross receipts [each reimbursement or payment rate received, including
those received from the resident, for each resident in the facility during
a calendar month, provided the amount of all such quality assurance
fees assessed for the facility during the 12-month period following as-
sessment of the quality assurance fee do not exceed six percent of the
facility’s total annual gross receipts in Texas].
(b) [(c)] Quality assurance fee review. Every twelve months
on a schedule determined by DADS, DADS [Not later than July 31,
2002, and every six months thereafter, the commission or its designee
] will review each facility owner’s quality assurance fee payments from
all of the owner’s facilities combined [each individual facility’s quality
assurance fee calculation]. A facility owner’s [facility’s] liability for
the quality assurance fee may be adjusted following this review to en-
sure that the quality assurance fee equals ve and one half [does not ex-
ceed six] percent of annual gross receipts from all facilities [revenue].
§352.4. Required reports.
(a) The following reports must be led by a facility in accor-
dance with DADS instructions [the instructions of the Commission or
its designee]:
(1) The monthly patient day report required under subsec-
tion (c) of this section; and
(2) The [semi-] annual report of gross receipts required un-
der subsection (d) of this section.
(b) Amended reports.
(1) A facility may amend a report required under subsec-
tions (c) or (d) of this section;
(2) An amended monthly patient day report must be led
no later than 20 [10] calendar days after the last day of the month for
which the report was led [following the ling of the report required
under subsection (c) of this section].
(3) An amended report of gross receipts must be led no
later than 10 calendar days after the ling of the report required under
subsection [following the ling of the report required under subsection]
(d) of this section.
(c) Monthly patient day report.
(1) A facility must report, not later than the 10th [20th] cal-
endar day after the last day of a month, the total number of patient days
for the facility during the preceding month.
(2) A facility must le the report required by this subsec-
tion on forms or in the format and according to the instructions pre-
scribed by DADS [the commission or its designee].
(d) Reporting of gross receipts.
(1) A facility must report, no later than October 31 of each
year, money paid to the facility by private-pay residents and money
paid to the facility for bed-hold fees for the period of September 1
through August 31 immediately preceding the report. DADS will use
the Durable Medical Equipment and Applied Income amounts on le
with the Claims Management System and the amounts reported by the
facility for private-pay and bed-hold to determine the total gross re-
ceipts [not later than the 10th calendar day following the last day of the
sixth month following the effective date of this chapter, the total gross
receipts the facility received during the preceding 6-month period].
(2) A facility must le the report required by this subsec-
tion on forms or in the format and according to the instructions pre-
scribed by DADS [the commission or its designee].
§352.5. Payment and Collection of Quality Assurance Fee.
(a) A facility must:
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(1) Pay the amount of the quality assurance fee in accor-
dance with DADS [the] instructions [of the commission or its designee]
not later than the 30th day after the last day of the month for which the
fee is assessed; or
(2) Pay the amount of the quality assurance fee in accor-
dance with DADS [ the] instructions [of the commission or its de-
signee] and request an informal review of the calculation of the quality
assurance fee in accordance with §352.8 of this chapter.
[(3) Not later than August 31, 2003, the Texas Department
of Mental Health and Mental Retardation shall pay for each facility
owned by the department the quality assurance fee imposed under
§352.3(a) of this title for patient days occurring between September
1, 2002, and July 31, 2003.]
(b) [(4)] DADS [The commission or its designee] may review
the calculation of the quality assurance fee to ensure its accuracy and
instruct the facility to correct its calculation and payment.
§352.6. Enforcement.
(a) DADS monitors [The commission or its designee may au-
dit] a facility’s records or the record of any corporate parent or afliate
of a facility for the purpose of determining the total patient days and
[or] gross receipts of the facility.
(b) The Health and Human Services Commission (HHSC) and
DADS [commission] may not grant any exceptions from the quality
assurance fee or the provision of any data necessary for DADS [the
Commission or its designee] to calculate the fee.
(c) HHSC or its designee audits quality assurance fee determi-
nations in accordance with this subsection.
(1) HHSC or its designee periodically audits the records of
a facility and, if necessary, the corporate parent or afliate of a facility
to verify the amount of the quality assurance fee owned by the facility.
The facility must allow HHSC or its designee to review and photocopy
any records necessary to conduct the audit.
(2) If a facility fails to maintain records or fails to allow
HHSC or its designee to review and photocopy any records necessary to
conduct an audit, an audit will be conducted with the records available.
(3) HHSC or its designee provides the facility with a report
of the nal audit ndings.
(4) If the nal audit ndings show the facility owes addi-
tional amounts for the quality assurance fee, DADS noties the facility
of the amount due. If the nal audit ndings show the facility is owed
money due to overpayment of the quality assurance fee, DADS refunds
the amount owed to the facility owner.
§352.7. Penalty.
(a) DADS [The commission or its designee] will assess a -
nancial penalty against a facility that:
(1) Fails to timely le the monthly facility report required
under §352.4 of this chapter;
(2) Files a false, erroneous, or fraudulent monthly facility
report that DADS [the commission or its designee] concludes resulted
in the assessment of a quality assurance fee that is less than the facility
should have been assessed; or
(3) Fails to timely pay a quality assurance fee assessed un-
der §352.5 of this chapter.
(b) [(4)] A penalty assessed under this section is [in] an
amount equal to one-fourth [one-half] the amount of the [outstanding]
quality assurance fee for each month the quality assurance fee is late,
not reported or unpaid [or fees, not to exceed $20,000].
(c) [(b)] DADS [The commission or its designee] will notify
a facility in writing of the assessment of a penalty under this section
and the amount of the penalty.
(d) [(c)] DADS [The commission or its designee] may make
a referral to an appropriate authority in cases where it [the commission
or its designee] makes a good faith determination that a facility has:
(1) Committed fraud in the submission of information to
DADS [the commission or its designee];
(2) Willfully submitted erroneous information to DADS
[the commission or its designee]; or
(3) Violated a requirement of its license or Medicaid certi-
cation.
(e) [(d)] DADS [The commission or its designee] may sus-
pend payments to a facility that fails to pay or report [a facility that
fails to pay] the quality assurance fee [to the Comptroller of Public Ac-
counts or other appropriate authority for purposes of implementing a
suspension of payments to the provider].
(f) [(e)] The assessment of a penalty under this section does
not relieve a facility from:
(1) Providing services to residents [patients] in accordance
with its obligations under contract or the law;
(2) Paying additional quality assurance fees that may be
assessed to the facility; or
(3) Otherwise complying with licensure and certication
requirements.
§352.8. Informal review.
(a) A facility that believes DADS [the commission or its de-
signee] incorrectly calculated the amount of a quality assurance fee as
dened in this chapter may request an informal review from DADS
[the commission or its designee] in accordance with this section.
(b) The purpose of an informal review is to provide for the
informal and efcient resolution of the matters in dispute. An informal
review is not a formal administrative hearing, but is a prerequisite to
obtaining a formal administrative hearing and is conducted according
to the following procedures:
(1) The facility must request an informal review in writing
to DADS [the commission or its designee], delivered by United States
mail or special mail delivery to DADS no later than [within] 20 calen-
dar days after [of] the date on the written notication of a calculation
[any of the actions] described in subsection (a) of this section.
(2) A facility’s written request for an informal review must
include:
(A) A concise statement of the specic actions or deter-
minations the facility disputes;
(B) The facility’s recommended resolution; and
(C) Any supporting documentation the facility deems
relevant to the dispute. It is the responsibility of facility to submit all
pertinent information at the time of its request for an informal review.
(c) On receipt of a request for informal review, DADS [the
commission or its designee] assigns the review to appropriate staff.
(1) DADS [The lead staff member] coordinates a review by
appropriate staff of the information submitted by the facility [interested
party].
(2) DADS [Staff] may request additional information from
the facility, which the facility must submit in writing to DADS [the
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lead staff member] within 14 calendar days after [of] the request for
additional information. Information received after 14 days may not be
used in DADS [the panel’s] written decision unless the interested party
receives approval from DADS [of the lead staff member] to submit the
information after 14 days.
(d) Within 30 days after [of] the date the request for informal
review is received by DADS [the commission or its designee] or the
date additional requested information is received by DADS, DADS
sends [the commission or its designee, the lead staff member must send]
the facility [interested party] its written decision by certied mail, re-
turn receipt requested.
§352.9. [Formal] Appeal of an Informal Review Decision [Penalty].
A facility that wishes to appeal an informal review decision [the as-
sessment of a penalty] under §352.8 of this chapter may request a hear-
ing [formal appeal] from the Health and Human Services Commission
[Texas Department of Human Services] in accordance with Chapter
357, Subchapter I of this title (relating to Hearings Under the Admin-
istrative Procedure Act) [40 T.A.C. §90.236].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 18. ORGANIC STANDARDS AND
CERTIFICATION
The Texas Department of Agriculture (the department) pro-
poses amendments to §18.236, concerning dairy animals on
certied organic livestock operations, §18.600, concerning
evaluation criteria, and §18.702, concerning fees, and the
repeal of §§18.601 - 18.606, concerning the list of allowed and
prohibited substances for organic production and processing,
and §18.701, concerning the Organic Certication Advisory
Committee. These amendments and repeals are proposed to
bring the Texas Organic Standards and Certication regulations
into conformity with revisions to the National Organic Program
regulations (7 CFR Part 205) that were published in the Federal
Register in 2005 - 2007. The need for conformity in these reg-
ulations is specied in §205.501(a)(3) of the National Organic
Program (NOP) regulations, which requires that organic certi-
cation agents accredited by the NOP must certify to standards
that are in accordance with the NOP regulations. Consistency
with the National Organic Standards is also required in Texas
Agriculture Code (the Code), §18.002, which provides that rules
for the certication of organic products adopted by the depart-
ment must be consistent with the provisions of the National
Organic Program
The amendment to §18.236 is proposed to maintain consistency
with the National Organic Standards regarding the origin of dairy
animals on certied organic livestock operations by eliminating
the allowance of 20% non-organically produced feed for dairy
animals during the rst 9 months of the conversion of a whole
dairy herd from conventional to organic production. The pro-
posed changes would also allow forage and crops from land that
is in the farm’s organic system plan, and in the third year of or-
ganic management, to be consumed by the farm’s dairy animals
during the 12 months immediately preceding the sale of organic
milk and organic milk products.
The proposed repeal of §§18.601 - 18.606 will eliminate the need
for frequent rule changes to maintain consistency with the Na-
tional Organic Standards regarding the List of Allowed and Pro-
hibited Substances and will allow for the adoption by reference
of 7 CFR Part 205, §§205.601 - 205.606 of the NOP regula-
tions (the National List) in place of the existing text of §§18.601
- 18.606. This proposal has been made due to changes to the
NOP regulations that will result in additions to the National List
as frequently as multiple times annually. Adoption of these sec-
tions by reference would save the department from making cor-
respondingly frequent changes to §§18.601 - 18.606 in order to
maintain consistency with the National Organic Standards.
The proposed repeal of §18.701 will eliminate an advisory com-
mittee established in rule that has been replaced by a new advi-
sory committee established by the 80th Legislature in HB 2345.
The new committee will address the organic regulatory issues
of the existing committee as well as take on additional duties as
specied by the Legislature. The amendment of §18.702(b)(2)
is proposed in order to remove an obsolete provision in the rule
that allowed for a prorated fee for organic handlers when the an-
nual certication update due date was changed from December
31 to August 31 in 2004.
Leslie McKinnon, Coordinator for Organic Certication, has de-
termined that for the rst ve-year period the proposed amend-
ments are in effect there is no anticipated scal impact for state
and local governments as a result of administering or enforcing
the rule amendments, as proposed.
Ms. McKinnon has also determined that for each year of the rst
ve years the amended sections and repeals are in effect, the
public benet anticipated as a result of enforcing and adminis-
tering the amended sections and repeals will be the consistency
of state rules with federal regulations, which will result in less
confusion for the regulated industry and the interested members
of the public. The cost anticipated to micro-businesses, small
businesses or individuals required to comply with the amend-
ment would be limited to the increased feed cost for dairy pro-
ducers converting to organic production. It is not possible to cal-
culate this increased feed cost because it would depend on sev-
eral variables, including the kinds and amounts of organic grains
used in the feed ration, whether the grains were grown by the or-
ganic dairy producer or purchased from other organic producers
or distributors, the price of organic grain or feed at the time of
purchase, the size of the dairy herd and the amount of pasture
available for grazing on the dairy farm.
Comments on the proposal may be submitted to Leslie McKin-
non, Coordinator for Organic Certication, Texas Department of
Agriculture, P.O. Box 12847, Austin, Texas 78711. Comments
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must be received no later than 30 days from the date of publica-
tion of the proposal in the Texas Register.
SUBCHAPTER C. ORGANIC PRODUCTION
AND HANDLING REQUIREMENTS
4 TAC §18.236
The amendments to §18.236 are proposed under Texas Agricul-
ture Code (the Code), §18.002, which provides the department
with the authority to adopt rules for the certication of organic
products that are consistent with the provisions of the National
Organic Program; and §12.016, which provides the department
with the authority to adopt rules as necessary for the administra-
tion of its powers and duties under the Code.
The code affected by this proposal is the Texas Agriculture Code,
Chapter 18.
§18.236. Origin of Livestock.
(a) Livestock products that are to be sold, labeled, or repre-
sented as organic must be from livestock under continuous organic
management from the last third of gestation or hatching, except as fol-
lows.
(1) (No change).
(2) Dairy animals. Milk or milk products must be from an-
imals that have been under continuous organic management beginning
no later than 1 year prior to the production of the milk or milk prod-
ucts that are to be sold, labeled, or represented as organic, except that:
[, when an entire, distinct herd is converted to organic production, the
producer may:]
(A) crops and forage from land, included in the organic
system plan of a dairy farm, that is in the third year of organic manage-
ment may be consumed by the dairy animals of the farm during the 12
month period immediately prior to the sale of organic milk and milk
products; and
[(A) for the rst 9 months of the year, provide a mini-
mum of 80-percent feed that is either organic or raised from land in-
cluded in the organic system plan and managed in compliance with
organic crop requirements; and]
[(B) provide feed in compliance with §18.237 of this
title (relating to Livestock Feed) for the nal 3 months;]
(B) [(C)] once an entire, distinct herd has been con-
verted to organic production, all dairy animals shall be under organic
management from the last third of gestation.
(3) (No change.)
(b) - (c) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER F. ADMINISTRATIVE
DIVISION 1. THE LIST OF ALLOWED AND
PROHIBITED SUBSTANCES
4 TAC §18.600
The amendment of §18.600 is proposed under Texas Agricul-
ture Code (the Code), §18.002, which provides the department
with the authority to adopt rules for the certication of organic
products that are consistent with the provisions of the National
Organic Program; and §12.016, which provides the department
with the authority to adopt rules as necessary for the administra-
tion of its powers and duties under the Code.
The code affected by this proposal is the Texas Agriculture Code,
Chapter 18.
§18.600. Adoption of National List [Evaluation Criteria for Allowed
and Prohibited Substances, Methods, and Ingredients].
The Texas Department of Agriculture hereby adopts by reference 7
Code of Federal Regulations, Part 205, Subpart G, Administrative,
The National List of Allowed and Prohibited Substances, §§205.601
- 205.606. [Synthetic and nonsynthetic substances included on or
deleted from the list of allowed and prohibited substances will be
based on the National List of Allowed and Prohibited Substances
established by the National Organic Program in 7 Code of Federal
Regulations, Part 205, Subpart F.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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4 TAC §§18.601 - 18.606
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Texas Department of Agriculture or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal of §§18.601 - 18.606 is proposed under Texas Agri-
culture Code (the Code), §18.002, which provides the depart-
ment with the authority to adopt rules for the certication of or-
ganic products that are consistent with the provisions of the Na-
tional Organic Program; and §12.016, which provides the de-
partment with the authority to adopt rules as necessary for the
administration of its powers and duties under the Code.
The code affected by this proposal is the Texas Agriculture Code,
Chapter 18.
§18.601. Synthetic Substances Allowed For Use in Organic Crop
Production.
§18.602. Nonsynthetic Substances Prohibited for Use in Organic
Crop Production.
§18.603. Synthetic Substances Allowed for Use in Organic Livestock
Production.
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§18.604. Nonsynthetic Substances Prohibited for Use in Organic
Livestock Production.
§18.605. Nonagricultural (Nonorganic) Substances Allowed as In-
gredients in or on Processed Products Labeled as "Organic" or "Made
with Organic (Specied Ingredients or Food Group(s))."
§18.606. Nonorganically Produced Agricultural Products Allowed
as Ingredients in or on Processed Products Labeled as Organic or
Made with Organic Ingredients.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 5. MISCELLANEOUS PROVISIONS
4 TAC §18.701
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Department of Agriculture or in the Texas Register ofce, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal of §18.701 is proposed under Texas Agriculture Code
(the Code), §18.002, which provides the department with the
authority to adopt rules for the certication of organic products
that are consistent with the provisions of the National Organic
Program; and §12.016, which provides the department with the
authority to adopt rules as necessary for the administration of its
powers and duties under the Code.
The code affected by this proposal is the Texas Agriculture Code,
Chapter 18.
§18.701. Organic Certication Advisory Committee.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Agriculture
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 463-4075
4 TAC §18.702
The amendment of §18.702 is proposed under Texas Agricul-
ture Code (the Code), §18.002, which provides the department
with the authority to adopt rules for the certication of organic
products that are consistent with the provisions of the National
Organic Program; and §12.016, which provides the department
with the authority to adopt rules as necessary for the administra-
tion of its powers and duties under the Code.




(b) Scheduled date of annual update.
(1) (No change.)
(2) For handlers (processors, distributors and retailers) the
due date for the annual certication update shall be August 31 of each
year [after December 31, 2003. To adjust to the new annual update due
date, a prorated certication fee shall be charged for the time period
from January 1, 2004 to August 31, 2004 for businesses changing to
the August 31 due date].
(3) (No change.)
(c) - (j) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 7. BANKING AND SECURITIES
PART 1. FINANCE COMMISSION OF
TEXAS
CHAPTER 3. STATE BANK REGULATION
SUBCHAPTER B. GENERAL
7 TAC §3.37
The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend §3.37, concerning the calculation of annual assess-
ment for banks.
Under Finance Code, §31.106, each bank must pay fees to
the department for the cost of examination, the equitable or
proportionate cost of maintenance and operation of the depart-
ment, and the cost of enforcement. Pursuant to Finance Code,
§31.003(a)(4), fees set by rule must be ratable and equitable.
Examination fees for state banks are set forth in §3.36 and
§3.37. As these sections demonstrate, the department utilizes a
tiered, assessment-based fee for supervision and examination
of banks, collected in quarterly installments. The assessment
system provides a ratable and equitable structure by which
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banks pay their costs of supervision and examination, more
closely tailoring the cost of supervision and examination to each
bank based on factors such as size, nancial condition, and
frequency of examinations.
Section 3.37 species the calculation of assessments. A state
bank’s annual assessment is calculated using three factors: (1)
a base assessment amount provided for the assessable asset
group to which a bank belongs, plus (2) an additional amount
determined by applying a declining marginal assessment factor
to assets in excess of the oor of the relevant assessable asset
group, as modied by (3) the applicable examination frequency.
Section 3.37 contains a table that divides banks into 10 asset
size groups or categories, the largest of which applies to banks
with assessable assets of $10 billion or more. Prior to 2006, no
state bank had assessable assets of $10 billion, and only one
state bank currently exceeds $10 billion in assessable assets.
However, the department is currently processing an application
that, if approved, would result in entry of a bank into the Texas
state bank regulatory system that will be several times larger
than the largest existing state bank. Because the department
by statute must limit its fees to an amount sufcient to fund its
operations (i.e., is self-funded and self-leveling), the §3.37 table
should be modied to create additional asset size categories with
declining marginal assessment factors to more equitably reect
the anticipated cost of supervising and examining larger banks
than exist in the system today.
The proposed amendment will substitute a new table in §3.37
that caps the $10 billion assessable asset group at $20 billion
and adds four additional groups, for assessable assets of $20-40
billion, $40-60 billion, $60-80 billion, and $80 billion or greater.
Because no current state bank would fall into any of the four
proposed new categories, the creation of these new categories
will not affect the assessment payable by any currently existing
Texas state bank.
In addition, the department is proposing to eliminate minor
mathematical inconsistencies in the existing base assess-
ment amounts. By design, the base assessment amount is
cumulative, with each successive asset group incurring the
same assessments payable by smaller assessment groups
plus additional amounts calculated at the specied marginal
rate. Due to a previously undiscovered error, the current base
assessments for each group do not accurately carry over from
the next smaller group, although the differences are quite small.
Under the proposal, the applicable base assessment will decline
by approximately $10 for the rst three groups, $5 for the next
three groups, $65 for the seventh group, and $365 for the next
two groups.
With respect to the last currently existing group (assessable as-
sets of $10 billion and over), the required mathematical correc-
tion will result in an increase of $885 in the base assessment. To
mitigate this small increase, the marginal assessment factor for
this group is proposed to be reduced from 0.048 to 0.047. Based
on bank asset data as of March 31, 2007, the maximum annual
assessment of the only bank in this group will decline by $432.
The proposed mathematical adjustments would cause the total
possible assessments on industry to decline by approximately
$10,000 in the aggregate. However, assessments actually paid
are unlikely to change in any predictable way because the de-
partment normally does not collect the full assessment as a re-
sult of deferral or forgiveness of a portion of installments due as
necessary to match revenue with appropriated expenditures and
avoid the accumulation of unnecessary fund balances.
Based on current circumstances, Robert L. Bacon, Deputy Com-
missioner, Texas Department of Banking, has determined that,
for the rst ve-year period the amended section is in effect,
there will be no scal implications for state government or for
local government as a result of enforcing or administering the
section.
Mr. Bacon also has determined that, for each year of the rst
ve years the amended section is in effect, the public benet
anticipated as a result of enforcing this section is the economic
self-sufciency of the department with respect to regulation of
the banking industry. For each year of such rst ve years, there
will be no economic costs to persons required to comply with the
amended section. Because no existing state bank falls within
any of the four new assessable asset groups, the creation of
these new categories will not affect the assessment payable by
any currently existing Texas state bank. Finally, Mr. Bacon has
determined that the proposal will not have an adverse effect upon
small businesses or micro-businesses.
If the referenced, large bank application is approved, Mr. Ba-
con estimates that the bank would pay assessments of approx-
imately $2.4 million for each of the rst ve years the amended
section is in effect, an amount that is anticipated to offset the in-
creased expenditures of the department related to supervision
and examination of the bank.
To be considered, comments on the proposed amendment must
be submitted not later than 30 days after the date of publication
of this notice. Comments should be addressed to Everette
Jobe, Senior Counsel, Texas Department of Banking, 2601
North Lamar Boulevard, Suite 300, Austin, Texas 78705-4294.
Comments may also be submitted by e-mail to ejobe@bank-
ing.state.tx.us.
The amendment is proposed pursuant to Finance Code,
§31.003(a)(4) and §31.106, which authorize the commission
to adopt rules necessary or reasonable to recover the cost of
supervision and regulation by imposing and collecting ratable
and equitable fees. The assessments provided for in the pro-
posed amendment are established by the commission and not
mandated by the Legislature.
Finance Code, §31.106, is affected by the proposed amend-
ments.
§3.37. Calculation of Annual Assessment for Banks.
The annual assessment for a state bank is calculated as described in
§3.36 of this title (relating to Annual Assessments and Specialty Ex-
amination Fees), based on the values in the following table:
Figure: 7 TAC §3.37
[Figure: 7 TAC §3.37]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 19,
2007.
TRD-200705026
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A. Kaylene Ray
General Counsel, Texas Department of Banking
Finance Commission of Texas
Proposed date of adoption: December 14, 2007
For further information, please call: (512) 475-1300
PART 2. TEXAS DEPARTMENT OF
BANKING
CHAPTER 35. CHECK VERIFICATION
ENTITIES
The Finance Commission of Texas (the "commission") proposes
new Chapter 35, §§35.1, 35.11 - 35.17, 35.31, 35.51 - 35.59,
35.71, and 35.72, concerning check verication entities. The
proposed chapter will implement the requirements of §35.595,
Business & Commerce Code, and §11.309, Finance Code (the
"State statutes"), pertaining to Texas Department of Banking (the
"department") registering check verication entities ("entity" or
"entities") and creating and maintaining a secure electronic noti-
cation system (the "system") to facilitate nancial institutions
sending information to the entities when requested by a cus-
tomer who is the victim of an offense under §32.51, Penal Code
("Section 32.51").
During the 80th Texas Legislative Session, 2007, the legislature
passed House Bill 2002 (HB 2002). HB 2002 added §35.959
to the Business & Commerce Code. This new statute requires a
nancial institution to submit information regarding a reported in-
cident of fraudulent use or possession of identifying information
("fraud") to a secure electronic notication system established
by the Banking Commissioner (the "commissioner"). Section
35.595 allows the Commission to adopt rules to implement the
section, clarify duties and responsibilities of the customer, nan-
cial institution, and check verication entity, and to specify how
an erroneous notication may be withdrawn, amended, or cor-
rected.
HB 2002 also added §11.309 to the Finance Code. This new
statute requires the Commission to adopt rules establishing the
system and requiring entities to register with the commissioner.
Proposed new Chapter 35 of this title ("Chapter 35") implements
House Bill 2002 by specifying the requirements for check veri-
cation entities to register with the department and for nancial
institutions to transmit information through the system regarding
fraud to the registered check verication entities. Information on
an account, closed because of fraud, is sent through the sys-
tem at the request of the owner of the account. The entities use
the information to recommend that their business customers re-
ject checks written on the closed account. Proposed Chapter 35
sets forth: how an entity registers with the department; the re-
sponsibilities of the Banking Commissioner; the procedure for a
nancial institution to report an offense under Section 32.51 to
the system; and the procedure for correcting erroneous informa-
tion sent through the system.
Pursuant to §§35.595(e) and (g), Business & Commerce Code,
and §11.309(b), Finance Code, the commission proposes
§§35.1, 35.11 - 35.17, 35.31, 35.51 - 35.59, 35.71, and 35.72,
to implement §35.595, Business & Commerce Code; clarify the
duties and responsibilities of a customer, nancial institution,
or entity under §35.595; register the check verication entities;
charge a reasonable annual fee; and establish an electronic
notication system.
Proposed §35.1 denes the terms and phrases used in Chapter
35.
Proposed §§35.11 - 35.17 comply with the requirements in
§11.309(b)(1) - (2) that the commission adopt rules addressing
certain aspects of the registration of the entities.
Proposed §35.11 sets forth who must register with the commis-
sioner as an entity.
Proposed §§35.12 and 35.13 set out the requirements for an
entity to register with the department as an entity. Because the
department is registering these entities, but not regulating them,
the registration requirements are not as detailed as for other en-
tities regulated by the department.
Proposed §35.14 provides that an entity must pay a $100 regis-
tration fee annually. The commissioner is statutorily authorized
to charge the entities a reasonable annual registration fee, not
to exceed $100. The commissioner has determined that an an-
nual registration fee of $100 is necessary to offset the cost of the
registration process.
Proposed §35.15 provides that all of the entities’ registrations will
expire on March 1 of each year.
Proposed §35.16 details the annual registration renewal require-
ments.
Proposed §35.17 sets out how long a registered entity has to
inform the department about changes to its registration informa-
tion.
Proposed §35.31 complies with §11.309(b)(3), which instructs
the commission to adopt a rule requiring the commissioner to
establish the system. The rule further states that the department
will maintain the system, but will not verify the accuracy, validity,
or completeness of information transmitted through the system.
It also claries that the department is not the furnisher of the
information to the entities.
Proposed §35.51 describes offenses under Section 32.51.
Proposed §35.52(a) encourages nancial institutions to pro-
vide customers reporting offenses under Section 32.51 with
sworn statement and the written authorization forms required
by §§35.595(b)(2) and (3), Business & Commerce Code, re-
spectively. Further, when a person reports directly to an entity
that they were the victim of an offense under Section 32.51,
§35.52(b) encourages the entity to provide the person with the
sworn statement form required by §35.595(e)(2)(B), Business
& Commerce Code. Proposed §35.52(c) allows a nancial
institution or entity a method to provide forms on the Internet if
the person agrees to receive them in that format.
Proposed §35.53 states that the department will provide model
forms for the sworn statement and written authorization. Finan-
cial institutions and entities may use the model forms created by
the department or use and accept other forms. The model forms
will be on the department website. Financial institutions may
combine the sworn statement and the written authorization into
a single form. Financial institutions, entities, and banking regu-
lators are encouraged to post these forms on their websites.
Proposed §35.54 sets out the requirements of the sworn state-
ment required for nancial institutions by §35.595(b)(2), Busi-
ness & Commerce Code.
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Proposed §35.55 contains the requirements of the written autho-
rization required for nancial institutions by §35.595(b)(3), Busi-
ness & Commerce Code.
Proposed §35.56 contains the requirements of the sworn state-
ment required for entities by §35.595(e)(2)(B), Business & Com-
merce Code.
Proposed §35.57 requires a nancial institution to transmit the
information set out in §35.595(d), Business & Commerce Code,
through the system not later than the second business day after
a customer noties the nancial institution of fraud and provides
the nancial institution with the statutorily required information
and documents.
In recognition of the difculty and delay involved in getting a po-
lice report, proposed §35.58 gives a person the right to provide
the nancial institution or check verication entity with a police
case or offense number in lieu of a copy of the police report.
As required by §35.595(e), Business & Commerce Code, pro-
posed §35.59 sets out the procedures an entity must maintain to
prevent recommending approval of a check or similar sight order
after receipt of a notication of an offense under Section 32.51.
Proposed §35.71 requires a nancial institution to correct in-
correct information provided to the system in accordance with
the Federal Credit Reporting Act, 15 U.S.C. §§1681 et seq.
("FCRA").
Proposed §35.72 requires an entity to process a notice of erro-
neous information received through the system in the same man-
ner as it processes information received from its usual sources.
Concern has been expressed that the State statutes impose re-
quirements in subject matters where States are prohibited from
doing so by 15 U.S.C. §1681t. The commission does not be-
lieve that these sections violate §1681t or any other sections of
FCRA.
The purpose of FCRA is to require that consumer reporting
agencies adopt reasonable procedures that ensure accuracy
and fairness in credit reporting and to require that such reporting
is condential, accurate, relevant, and proper. See 15 U.S.C.
§1681. FCRA protects consumers’ reputations and protects
them against the dissemination of false or misleading credit
information.
Except as provided in 15 U.S.C. §1681t(b) and (c), FCRA
does not annul, alter, affect, or exempt any person subject
to the FCRA from complying with the laws of any State with
respect to collection, distribution, or use of any information on
consumers, or for the prevention or mitigation of fraud, except
to the extent that those laws are inconsistent with any provision
of FCRA, and then only to the extent of the inconsistency. See
15 U.S.C. §1681t(a). Section 1681t(b), however, provides that
no requirement or prohibition may be imposed under the laws
of any State with respect to any subject matter regulated under
several sections and subsections of FCRA.
Of the sections and subsections listed in §1681t(b), the only one
where the State statutes could possibly have imposed a require-
ment or prohibition in violation of 15 U.S.C. §1681t, is 15 U.S.C.
§1681s-2. Section 1681s-2 relates to the responsibilities of per-
sons who furnish information to consumer reporting agencies.
A closer look at §1681s-2, reveals that it relates to two subject
matters: (1) the accuracy of information provided to consumer
reporting agencies by furnishers of information and (2) the du-
ties of furnishers of information upon notice of a dispute. The
State statutes do not impose a requirement or prohibition in ei-
ther of these subject matters. Section 1681s-2 deals with the
duties of furnishers of information after the information is sent,
while the State statutes impose a requirement for a nancial in-
stitution to send information to check verication entities when
requested by a consumer. With respect to furnishers of informa-
tion to consumer reporting agencies the State statutes and these
proposed new rules merely require nancial institutions to send
certain customer information to entities when requested to do so
by a customer.
Proposed rule, §35.71, does not impose a requirement or prohi-
bition in the subject matter of §1681s-2; it merely requires that
the nancial institution comply with 15 U.S.C. §§1681 et seq.
Robert L. Bacon, Deputy Commissioner, Texas Department of
Banking, has determined that for each year of the rst ve years
that proposed Chapter 35 is in effect, there will be no scal impli-
cation for local government, and there is no scal implication for
state government as a result of administering proposed Chap-
ter 35. Entities required to register under Chapter 35 will incur
a $100 annual registration fee pursuant to §11.309(b)(2), which
authorizes the commissioner to charge a reasonable annual reg-
istration fee not to exceed $100. The proposed annual registra-
tion fee will enable the department to recover its costs in regis-
tering the entities.
Mr. Bacon also has determined that, for each of the rst ve
years Chapter 35 is in effect, the public benet anticipated as
a result of the adoption of the proposed chapter will be busi-
nesses accepting fewer checks on accounts closed because of
fraud. The entities will receive a benet when information on
closed accounts is sent to them through the system. The regis-
trants use this information to enhance the services they provide
to businesses who contract with them to provide this informa-
tion. Financial institutions benet from Chapter 35 by giving them
an additional fraud prevention service that they provide to their
customers. Finally, nancial institutions additionally benet from
processing fewer checks written by thieves on their customers’
accounts. Financial institutions will be impacted because their
employees will have to take the time to receive the information
and documents from their customers and enter the information
into the system.
There will be no adverse economic impact on small businesses
or micro-businesses. There will be no material difference in the
cost of compliance for small or micro-businesses as compared
with large businesses.
Comments on proposed Chapter 35 may be submitted to Shan-
non Phillips, Assistant General Counsel, Texas Department of
Banking, 2601 North Lamar Boulevard, Suite 300, Austin, Texas
78705-4294, or by e-mail to: sphillips@banking.state.tx.us.
Comments will be accepted for 31 days following the date of
publication of this proposal in the Texas Register.
SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §35.1
New §35.1 is proposed under the authority of Business &
Commerce Code §35.595, which requires a nancial institution
to submit information reported by victims of an offense under
Section 32.51 to the system established by the commissioner;
Finance Code §11.309(b), which requires the Commission to
adopt rules requiring entities to register with the commissioner,
authorizes the commissioner to charge a fee for registration,
and establishes the system; and Finance Code §31.003, which
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allows the Commission to adopt rules to accomplish the pur-
poses of the Texas Banking Act and Chapters 11, 12, and 13.
Finance Code, Chapter 11, Business & Commerce Code, Chap-




(1) Banking commissioner--The Commissioner of the
Texas Department of Banking.
(2) Department--The Texas Department of Banking.
(3) Electronic notication system--The secure e-mail or
other secure system established under Section 11.309, Finance Code,
and used by nancial institutions to notify check verication entities
as required by Section 35.595, Business & Commerce Code.
(4) Financial institution--A nancial institution as dened
by Section 35.595(a)(2), Texas Business & Commerce Code.
(5) Police report--A police report of an offense under Sec-
tion 32.51, Penal Code.
(6) Sworn statement--The sworn statements referred to in
Section 35.595(b)(2) and Section 35.595(e)(2)(B), Business & Com-
merce Code, except when the term is specically limited to one of the
sworn statements.
(7) Written authorization--The written authorization re-
ferred to in Section 35.595(b)(3), Business & Commerce Code.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER B. REGISTRATION OF CHECK
VERIFICATION ENTITIES
7 TAC §§35.11 - 35.17
New §§35.11 - 35.17 are proposed under the authority of Busi-
ness & Commerce Code §35.595, which requires a nancial in-
stitution to submit information reported by victims of an offense
under Section 32.51 to the system established by the commis-
sioner; Finance Code §11.309(b), which requires the Commis-
sion to adopt rules requiring entities to register with the commis-
sioner, authorizes the commissioner to charge a fee for regis-
tration, and establishes the system; and Finance Code §31.003,
which allows the Commission to adopt rules to accomplish the
purposes of the Texas Banking Act and Chapters 11, 12, and 13.
Finance Code, Chapter 11, Business & Commerce Code, Chap-
ter 35, and Penal Code, Chapter 32, are affected by proposed
Chapter 35.
§35.11. Who must register with the banking commissioner?
An entity is a check verication entity and must register with the bank-
ing commissioner if it:
(1) is a consumer reporting agency;
(2) contracts with businesses in this state to recommend ac-
ceptance or rejection of checks or similar sight orders received by the
businesses; and
(3) compiles and maintains les on consumers on a nation-
wide basis regarding the consumers’ check-writing history for those
businesses with which it contracts.
§35.12. What is the registration requirement for a check verication
entity?
A check verication entity must register with the department and then
renew the registration annually thereafter on forms prescribed by the
department.
§35.13. What must a check verication entity do to register in Texas?
(a) A check verication entity must complete and submit the
registration form prescribed by the banking commissioner, which at a
minimum, must include:
(1) the full legal name, any assumed name, principal busi-
ness address, mailing address, business telephone number, facsimile
number, and website address of the check verication entity;
(2) the full legal name, title, business telephone number,
facsimile number, and e-mail address of the following persons associ-
ated with the check verication entity:
(A) the person responsible for questions about the reg-
istration or renewal process; and
(B) the person responsible for compliance with the re-
quirements of Business and Commerce Code, §35.595.
(3) a statement that:
(A) the registration information is true and correct;
(B) it has business clients in Texas and compiles and
maintains les on consumers on a nationwide basis regarding con-
sumers’ check-writing history for those businesses;
(4) such other information as the banking commissioner
may require, including information conrming that the registering en-
tity is required to register under §35.11 of this title; and
(5) a certication by an authorized ofcer that the informa-
tion therein is true and correct; and
(b) Submit the nonrefundable annual registration fee of $100
with the registration form.
§35.14. Is there a fee for registering a check verication entity?
A check verication entity must pay a $100 fee to the department when
it initially submits a completed registration form to the department and
then annually thereafter when it submits a form to renew its registration.
§35.15. When does a check verication entity’s registration expire?
Regardless of the date on which a registration under this chapter is
effective, the registration expires on March 1 of each year.
§35.16. How does a check verication entity renew its registration?
To renew a registration, a check verication entity mustle a completed
registration form pursuant to the instructions in §35.13 of this title, on
or before February 1 of each year.
§35.17. What must a check verication entity do when its registration
information changes?
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A check verication entity must notify the department of any change in
the registration information provided to the department not later than
the 30th day after the date of the change.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER C. RESPONSIBILITIES OF
THE BANKING COMMISSIONER
7 TAC §35.31
New §35.31 is proposed under the authority of Business &
Commerce Code §35.595, which requires a nancial institution
to submit information reported by victims of an offense under
Section 32.51 to the system established by the commissioner;
Finance Code §11.309(b), which requires the Commission to
adopt rules requiring entities to register with the commissioner,
authorizes the commissioner to charge a fee for registration,
and establishes the system; and Finance Code §31.003, which
allows the Commission to adopt rules to accomplish the pur-
poses of the Texas Banking Act and Chapters 11, 12, and 13.
Finance Code, Chapter 11, Business & Commerce Code, Chap-
ter 35, and Penal Code, Chapter 32, are affected by proposed
Chapter 35.
§35.31. What is the banking commissioner required to do with respect
to the electronic notication system?
(a) The banking commissioner is required to establish an elec-
tronic notication system, through secure email or another secure sys-
tem, to be used by a nancial institution to notify check verication
entities as required by Section 35.595, Business & Commerce Code.
(b) The department will maintain the electronic notication
system for nancial institutions to use to transmit the required infor-
mation to check verication entities, but the department:
(1) will not verify the accuracy, validity, or completeness of
any information transmitted through the electronic notication system;
and
(2) is not furnishing the information to the check verica-
tion entities.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER D. PROCEDURE FOLLOWING
A CUSTOMER REPORT OF AN OFFENSE
UNDER SECTION 32.51, PENAL CODE
7 TAC §§35.51 - 35.59
New §§35.51 - 35.59 are proposed under the authority of Busi-
ness & Commerce Code §35.595, which requires a nancial in-
stitution to submit information reported by victims of an offense
under Section 32.51 to the system established by the commis-
sioner; Finance Code §11.309(b), which requires the Commis-
sion to adopt rules requiring entities to register with the commis-
sioner, authorizes the commissioner to charge a fee for regis-
tration, and establishes the system; and Finance Code §31.003,
which allows the Commission to adopt rules to accomplish the
purposes of the Texas Banking Act and Chapters 11, 12, and 13.
Finance Code, Chapter 11, Business & Commerce Code, Chap-
ter 35, and Penal Code, Chapter 32, are affected by proposed
Chapter 35.
§35.51. What is an offense under Section 32.51, Penal Code?
Generally, a person commits an offense under §32.51, Penal Code, if
the person, with the intent to harm or defraud another, obtains, pos-
sesses, transfers, or uses:
(1) identifying information of another person without the
other person’s consent; or
(2) without legal authorization, information concerning a
deceased person that would be identifying information of that person
were that person alive.
§35.52. What must a nancial institution or check verication entity
do when a person reports to it that the person was the victim of an
offense under Section 32.51, Penal Code?
(a) When a customer reports to a nancial institution that they
have been the victim of an offense under Section 32.51, Penal Code, the
nancial institution is encouraged to provide the customer with a sworn
statement form under Section 35.595(b)(2), Business & Commerce
Code, and a written authorization form under Section 35.595(b)(3).
(b) When a person reports to a check verication entity that
they have been the victim of an offense under Section 32.51, Penal
Code, the check verication entity is encouraged to provide the person
with a sworn statement form under Section 35.595(e)(2)(B), Business
& Commerce Code.
(c) If a person agrees to receive the documents described in
subsection (a) or (b) of this section in a particular electronic format
or on the Internet, a nancial institution or check verication entity
may provide the documents to the person electronically or by providing
the person with the URL address of the webpage where the forms are
located:
(1) on the website of the nancial institution or check ver-
ication entity; or
(2) on the department’s website.
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§35.53. Will the department provide model forms for the sworn state-
ment and written authorization required by Section 35.595(b)(2) and
(3), Business & Commerce Code?
(a) The department has provided a model form combining the
sworn statement under Section 35.595(b)(2), Business & Commerce
Code, and the written authorization under Section 35.595(b)(3) for use
by nancial institutions.
(b) The department has provided a model form sworn state-
ment under Section 35.595(e)(2)(B), Business & Commerce Code, for
use by check verication entities.
(c) A nancial institution or check verication entity may use
and accept:
(1) the model forms provided by the department; and
(2) other forms that contain spaces for persons to provide
the information required by Section 35.595, Business and Commerce
Code, and this Chapter.
(d) The model forms in subsection (a) and (b) of this section
are available on the department’s website. The department encourages
nancial institutions, check verication entities, and other nancial in-
stitution regulators to make the model forms, or the forms they use,
available on their websites.
(e) A nancial institution may use and accept a form that com-
bines the sworn statement and the written authorization into a single
form.
§35.54. What information must appear on the sworn statement re-
quired by Section 35.595(b)(2), Business & Commerce Code, for use
when a person contacts a nancial institution with the intent to send
information through the electronic notication system?
The sworn statement form required by Section 35.595(b)(2), Business
& Commerce Code, must include:
(1) a notice, at the top of the rst page, that provides that:
(A) the customer must le a police report regarding an
offense under Section 32.51, Penal Code; and
(B) the customer must return the completed sworn
statement with either:
(i) the incident or case number of the police report;
or
(ii) a copy of the police report.
(2) blanks for the customer to provide:
(A) customer’s name, address, phone number, date of
birth;
(B) the number and the issuing governmental entity’s
name for the customer’s:
(i) driver’s license or state issued identication card;
or
(ii) if the customer does not have a driver’s license
or state issued identication card, other government-issued identica-
tion.
(C) the account number of any account compromised
by the alleged offense and closed in response to the alleged offense;
(D) routing number for the nancial institution where
the account was closed;
(E) numbers or the range of numbers of any checks that
have been lost, stolen, or compromised, if any;
(F) the incident or case number of the police report; and
(G) a signature before a notary public.
§35.55. What information must appear on the written authorization
required by Section 35.595(b)(3), Business & Commerce Code?
The written authorization form provided to a customer by a nancial
institution must contain:
(1) a signature bar for the customer’s signature; and
(2) a provision in uppercase, bold-faced type that is
substantially similar to this provision and in at least 12-point font:
THE STATE OF TEXAS HAS ESTABLISHED AN ELECTRONIC
NOTIFICATION SYSTEM TO DELIVER INFORMATION TO CHECK
VERIFICATION ENTITIES REGARDING VICTIMS OF OFFENSES
UNDER SECTION 32.51, PENAL CODE, REGARDING FRAUDU-
LENT USE OR POSSESSION OF IDENTIFYING INFORMATION
OF A PERSON. THE CHECK VERIFICATION ENTITIES USE
INFORMATION RECEIVED TO ASSIST BUSINESSES IN DECID-
ING WHETHER TO ACCEPT CHECKS AND OTHER PAYMENT
DEVICES PRESENTED TO THEM. BY SUBMITTING THIS FORM,
YOU ARE AUTHORIZING _______________________ (NAME OF
FINANCIAL INSTITUTION) TO SUBMIT THE INFORMATION YOU
PROVIDED ON THE SWORN STATEMENT TO THE ELECTRONIC
NOTIFICATION SYSTEM.
§35.56. What information must appear on the sworn statement re-
quired by Section 35.595(e)(2)(B), Business & Commerce Code, for
use with a person who contacts a check verication entity directly?
The sworn statement required by Section 35.595(e)(2)(B), Business &
Commerce Code, must include:
(1) the information required by §35.54 of this title; and
(2) a statement that the person has requested that their -
nancial institution close any account that has been compromised by the
alleged offense.
§35.57. When must a nancial institution submit customer informa-
tion through the electronic notication system?
A nancial institution must submit the information required by Section
35.595(d), Business & Commerce Code, to the electronic notication
system not later than the second business day after the date the cus-
tomer:
(1) noties the nancial institution that the customer was a
victim of an offense under Section 32.51, Penal Code;
(2) requests the nancial institution close an account that
has been compromised by the alleged offense; and
(3) presents to the home ofce, if in Texas, or to any branch
of the nancial institution in Texas:
(A) an incident or case number of the police report or
a copy of the police report of an offense under Section 32.51, Penal
Code;
(B) the sworn statement required by Section
35.595(b)(2), Business & Commerce Code; and
(C) the written authorization required by Section
35.595(b)(3), Business & Commerce Code.
§35.58. May a nancial institution or check verication entity accept
a case or offense number issued by a police department instead of a
copy of the police report?
Instead of a copy of the police report regarding an offense under Sec-
tion 32.51, Penal Code, a person may provide a nancial institution or
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check verication entity the case or offense number issued by the po-
lice department.
§35.59. What procedures must a check verication entity maintain to
prevent recommending approval of a check or similar sight order after
receipt of a notication of an offense under Section 32.51, Penal Code?
A check verication entity must process a notication received through
the electronic notication system or pursuant to Section 35.595(e)(2),
Business & Commerce Code, in the same manner as it processes infor-
mation received from its usual sources, including information received
from its business customers.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER E. PROCEDURES WHEN
INCORRECT INFORMATION IS REPORTED TO
THE CHECK VERIFICATION ENTITY
7 TAC §35.71, §35.72
New §35.71 and §35.72 are proposed under the authority of
Business & Commerce Code §35.595, which requires a nancial
institution to submit information reported by victims of an offense
under Section 32.51 to the system established by the commis-
sioner; Finance Code §11.309(b), which requires the Commis-
sion to adopt rules requiring entities to register with the commis-
sioner, authorizes the commissioner to charge a fee for regis-
tration, and establishes the system; and Finance Code §31.003,
which allows the Commission to adopt rules to accomplish the
purposes of the Texas Banking Act and Chapters 11, 12, and 13.
Finance Code, Chapter 11, Business & Commerce Code, Chap-
ter 35, and Penal Code, Chapter 32, are affected by proposed
Chapter 35.
§35.71. What must a nancial institution do when it receives notice
from a customer or a check verication entity that it sent incorrect in-
formation through the electronic notication system?
A nancial institution that determines or is informed that information
it furnished to check verication entities through the electronic noti-
cation system is not complete or accurate must correct that informa-
tion promptly in accordance with 15 U.S.C. §§1681 et seq. and other
applicable law. The electronic notication system is available to the
nancial institution to provide the registered check verication entities
with complete and accurate information.
§35.72. What must a check verication entity do when it receives no-
tice directly from a person pursuant to Section 35.595(e)(2), Business
& Commerce Code, or from a nancial institution through the elec-
tronic notication system that information the check verication entity
received was erroneous?
Subject to other applicable state or federal law, a check verication
entity that is notied that information it received through the electronic
notication system is not complete or accurate must process the notice
in the same manner as it processes such notices received from its usual
sources, including information received from its business customers.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Banking
Proposed date of adoption: December 14, 2007
For further information, please call: (512) 475-1300
PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER
CHAPTER 89. PROPERTY TAX LENDERS
SUBCHAPTER E. DISCLOSURES
7 TAC §§89.501 - 89.507
The Finance Commission of Texas (commission) proposes new
7 TAC Chapter 89, §§89.501 - 89.507, concerning Property Tax
Lenders. The new rules contained in 7 TAC §§89.501 - 89.507
outline Subchapter E, concerning Disclosures.
As a note of background regarding these rules, the property
tax lender industry is a fairly young industry (approximately 10
- 12 years old) and an industry newly regulated by the agency.
The agency decided that it would be in the best interest of con-
sumers as well as the industry to gather information from inter-
ested stakeholders in order to prepare an informed and well-
balanced proposal for the commission on the issue of disclo-
sures. Accordingly, the agency distributed an Advance Notice of
Proposed Rulemaking (ANPR) and received written comments
from several interested stakeholders. Subsequently, the agency
held a stakeholders meeting where several stakeholders pro-
vided verbal testimony and elaborated on their written comments
to the ANPR.
Upon review of all the thorough and insightful commentary pro-
vided, the agency also distributed a proposed rule draft to the
growing list of stakeholders for specic early or pre-comment
prior to the presentation of the rules to commission. The agency
believes that this early participation of stakeholders in the rule-
making process has greatly beneted the resulting proposal.
The agency carefully evaluated the stakeholders’ comments
and has incorporated numerous recommendations offered by
the stakeholders. Some suggestions, however, are not included
in the agency’s proposal. Regarding certain comments that the
agency decided not to incorporate in this proposal, the agency
has provided some initial explanation as to the reasoning behind
those drafting decisions. During the ofcial comment period,
stakeholders are welcome to resubmit any comments regarding
issues not incorporated into the proposal.
In general, the purpose of the new rules is to establish for prop-
erty tax lenders certain disclosures required under Senate Bill
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1520 (SB 1520), as enacted by the 80th Texas Legislature. The
individual purposes of each rule are provided below.
Section 89.501 outlines the purpose of Subchapter E, which is
to provide disclosures for property tax loan transactions.
Section 89.502 provides denitions to be used in Subchapter E,
including the incorporation of denitions contained in the Texas
Finance Code and the Texas Tax Code.
Section 89.503 prescribes the general format of the disclosures
contained in Subchapter E, including readable typefaces and
point sizes.
Section 89.504 outlines the requirements for the disclosure
statement provided to a property owner under Texas Tax Code,
§32.06(a-4)(1). Subsection (a) describes the required elements
that must be included in the disclosure statement.
It was suggested that the element contained in §89.504(a)(5)
read as follows: "a statement that the property tax loan is supe-
rior to any other preexisting lien on the property, except a preex-
isting property tax loan." The agency recognizes that a preexist-
ing property tax loan could certainly exist and would have equal
superiority to a property tax loan currently being entered into by
the property owner. The agency chose not to include this techni-
cal exception in order to align with the plain language approach
of the disclosure statement. The agency believes that most own-
ers will not have an existing tax lien on the same property when
they are reviewing the disclosure. Additionally, there are certain
concepts which are not completely explained in order for the dis-
closure to t on a single page. The current language focuses on
the property tax loan before the owner and its relation to any ex-
isting mortgage.
Subsection (b) of §89.504 requires that the disclosure statement
t on one standard-size sheet of paper. Subsection (c) details
how the disclosure statement must be delivered, and subsection
(d) explains how that delivery must be veried. Subsection (d)
also includes provisions for married property owners and prop-
erty owned by a legal entity.
The issue was raised that §89.504(c) be revised to allow an
exception where the mailed delivery prior to closing could be
waived for good cause, which would include situations of immi-
nent foreclosure or imposition of additional penalties on the prop-
erty owner. The agency believes that the delivery provision as
proposed would provide the majority of property owners a copy
of the disclosure statement in a timely manner before closing,
thus allowing the property owner to absorb the information and
make an informed decision. While disallowing the suggested
exception may delay certain property owners from obtaining a
property tax loan at the most benecial time, the agency believes
that the greater interest of the majority of property owners would
best be served through timely delivery prior to closing. But in
the interest of obtaining more complete information, the agency
invites comments on the issue of the delivery timing of the dis-
closure statement.
Section 89.505 outlines the requirements for the notice of delin-
quency sent by the mortgage servicer or the holder of the rst lien
to the transferee of a tax lien under Texas Tax Code, §32.06(f-1).
Subsection (a) lists the required elements that must be included
in the notice of delinquency. Subsection (b) outlines the deliv-
ery requirements, and subsection (c) describes how that deliv-
ery must be veried.
Section 89.506 provides the required disclosure statement under
Texas Tax Code, §32.06(a-4)(1), and a sample model notice of
delinquency under Texas Tax Code, §32.06(f-1).
Section 89.507 describes the permissible changes that may be
made to each of the disclosures. The disclosure statement is
a strict, prescribed form that may only be changed according to
the exclusive list outlined in §89.507(a). In contrast, the notice
of delinquency form is simply a model disclosure that may ex-
perience several modications, as outlined in §89.507(b), which
offers exibility to the provider of the notice. The different ap-
proaches utilized for the two disclosures echo the statute, as the
disclosure statement is mandated by the statute, whereas the
notice of delinquency is optional.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rules are in effect there
will be no scal implications for state or local government as a
result of administering the rules.
Commissioner Pettijohn has also determined that for each year
of the rst ve years the rules are in effect the public benet
anticipated as a result of the new rules will be consistency and
clarity in the disclosures provided, beneting both lenders and
consumers alike. An additional public benet of the proposed
rules is enhanced compliance with the credit laws.
Additional economic costs may be incurred by a person required
to comply with this proposal. For those who will be required
to comply, the anticipated costs related to disclosures would in-
clude the costs associated with copying and delivering the disclo-
sure forms, and costs attributable to the loss of obsolete forms
inventory. Additional copy costs are estimated to be approxi-
mately $0.10 - $0.20 per new form. The additional cost of deliv-
ery is estimated to be the cost of rst-class U.S. postage, which
is currently $0.41 per mailed disclosure form.
Some licensees who use or lease specialized computer software
programs for their loan business may experience some addi-
tional costs. These costs are impossible to predict. The agency
has attempted to lessen these costs by providing the software
programmers with the text of the forms. Whether programmers
will use the proposed forms or create their own utilizing the per-
missible changes is not predictable. Whether the programmers
will charge an additional fee for a document they do not have to
draft is also not predictable.
The agency is not aware of any adverse economic effect on small
businesses as compared to the effect on large businesses result-
ing from this proposal. But in order to obtain more complete in-
formation concerning the economic effect of these new rules, the
agency invites comments from interested stakeholders and the
public on any economic impact on small businesses, as well as
any alternative methods of achieving the purpose of these pro-
posed rules should that effect be adverse to small businesses.
Comments on the proposed new rules may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after
the date the proposed new rules are published in the Texas
Register. At the conclusion of the 31st day after the proposed
new rules are published in the Texas Register, no further written
comments will be considered or accepted by the commission.
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The new sections are proposed under Texas Tax Code,
§32.06(a-4) and (f-1), which authorize the Finance Commission
to adopt rules to establish certain disclosures for property tax
lenders.
The statutory provisions affected by the proposed new sections
are contained in Texas Tax Code, §32.06 and §32.065, and
Texas Finance Code, Chapter 351, Property Tax Lenders,
known as the "Property Tax Lender License Act" (Acts 2007,
80th Leg., ch. 1220, eff. Sept. 1, 2007).
§89.501. Purpose.
The purpose of the rules contained in this subchapter is to provide dis-
closures for property tax loan transactions. These rules prescribe the
form and content of the disclosures under Texas Tax Code, §32.06(a-
4)(1) and §32.06(f-1).
§89.502. Denitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:
(1) Property tax lender--has the meaning assigned by Texas
Finance Code, §351.002(1) (Acts 2007, 80th Leg., ch. 1220). Another
name for a "property tax lender" is a "transferee" as dened by Texas
Tax Code, §32.06(2), and these terms may be used synonymously.
(2) Property tax loan--has the meaning assigned by Texas
Finance Code, §351.002(2) (Acts 2007, 80th Leg., ch. 1220). Another
name for a "property tax loan" is a "tax lien transfer," and these terms
may be used synonymously.
(3) Tax lien transfer--has the meaning assigned by Texas
Finance Code, §351.002(2) (Acts 2007, 80th Leg., ch. 1220). Another
name for a "tax lien transfer" is a "property tax loan," and these terms
may be used synonymously.
(4) Transferee--has the meaning assigned by Texas Finance
Code, §351.002(1) (Acts 2007, 80th Leg., ch. 1220) and Texas Tax
Code, §32.06(2). Another name for a "transferee" is a "property tax
lender," and these terms may be used synonymously.
§89.503. Format.
(a) Disclosures for property tax loan transactions must be
printed in an easily readable font and type size. If other state or federal
law requires a different type size for a specic disclosure or contractual
provision, the type size specied by the other law should be used.
(b) The text of the document must be set in an easily readable
typeface. Typefaces considered to be readable include: Times New
Roman, Scala, Caslon, Century Schoolbook, Helvetica, and Garamond.
(c) Typeface size is referred to in points. Because different
typefaces in the same point size are not of equal size, typeface is not
strictly dened but is expressed as a minimum size in the Times New
Roman typeface for visual comparative purposes. Generally, the type-
face for the body of the disclosures must be at least as large as 11 point
in the Times New Roman typeface. The typeface for the headings must
be in boldface type and at least as large as 12 point in the Times New
Roman typeface. A point is generally viewed as 1/72nd of an inch.
§89.504. Requirements for Disclosure Statement to Property Owner.
(a) Required elements. A disclosure statement under Texas
Tax Code, §32.06(a-4)(1) to be provided to a property owner before
the execution of a tax lien transfer must contain the following required
elements:
(1) the property tax lender’s name, principal business ad-
dress, and license number;
(2) a statement that the property owner currently has a lien
against the owner’s property for unpaid property taxes;
(3) a statement that the property owner can pay the taxing
unit(s) directly;
(4) a statement that the property owner may authorize that
the lien of the taxing unit(s) be transferred to the property tax lender;
(5) a statement that the property tax loan is superior to any
other preexisting lien on the property;
(6) a statement that if the property is a homestead, disabled
persons or persons age 65 or older may be eligible for tax deferral under
Texas Tax Code, §33.06;
(7) a statement that there may be alternatives available to
the property owner instead of the property tax loan, (e.g., entering into
a payment installment agreement with the taxing unit(s), nancing op-
tions through an existing mortgage lender or other private lenders, bor-
rowing from savings or family members);
(8) a statement that if the property owner does not pay, the
property owner may lose the property;
(9) a statement that the tax lien may be considered a default
by any mortgage holder with a lien on the same property, and the only
way to correct the default is to pay off the taxes and have the lien re-
leased;
(10) a statement that any secured loan may be foreclosed
if the loan is in default, and the cost of a foreclosure, either tax lien or
mortgage, may be added to the amount owed by the property owner;
(11) a statement that the property owner may contact the
Ofce of Consumer Credit Commissioner about questions or problems,
listing the OCCC’s address, toll-free consumer helpline, and website,
as follows: 2601 North Lamar Boulevard, Austin, Texas 78705-4207,
(800) 538-1579, www.occc.state.tx.us; and
(12) a statement that the property owner may seek the ad-
vice of an attorney or another third party before signing a property tax
loan.
(b) Single page required. The disclosure statement required by
§89.506(a) of this title (regarding Disclosures) mustt on one standard-
size sheet of paper (8 1/2 by 11 inches).
(c) Delivery.
(1) Face-to-face interview before closing. In the case of a
face-to-face interview with one or more property owners who are ap-
plying for a property tax loan, a property tax lender must provide a
disclosure statement containing all of the elements outlined by subsec-
tion (a) of this section, as prescribed by Figure: 7 TAC §89.506(a), to
the property owner(s) at the time of the interview. A property owner
present at the interview may sign an acknowledgment verifying receipt
of the disclosure statement at that time. A property owner present at
the interview also may accept delivery of the disclosure statement on
behalf of other co-applicants.
(2) No face-to-face interview. If there is no face-to-face in-
terview, a property tax lender must deliver a disclosure statement con-
taining all of the elements outlined by subsection (a) of this section, as
prescribed by Figure: 7 TAC §89.506(a), to each owner of the prop-
erty by placing it in the U.S. mail, with prepaid rst-class postage, or
via facsimile if available to the property owner. The disclosure state-
ment must be mailed or faxed within three business days from receipt
of the property owner’s application for a property tax loan, or within
three business days from the date that the property tax lender rst has
knowledge of the property owner’s agreement to enter into a property
tax loan with the property tax lender. If property owners who are co-ap-
plicants provide the same mailing address, one copy delivered to that
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address is sufcient. If different addresses are shown by co-applicants,
a copy must de delivered to each of the co-applicants.
(d) Verication of delivery.
(1) At time of face-to-face interview before closing. At the
time of a face-to-face interview, verication that a disclosure was pro-
vided under this section is not required, but may be established by a
signed and dated acknowledgment of each owner of the property ob-
tained at the time of the interview.
(2) No face-to-face interview. If there is no face-to-face in-
terview, the property tax lender must either mail or fax the disclosure
statement to the each owner of the property as prescribed in subsection
(c)(2) of this section. The property tax lender must allow a reasonable
period of time for delivery by mail. A period of three calendar days,
not including Sundays and federal legal public holidays, constitutes a
rebuttable presumption for sufcient mailing and delivery. For disclo-
sures delivered via facsimile, a dated facsimile conrmation page indi-
cating that the disclosure statement was successfully transmitted to the
fax number provided by the property owner will constitute verication
of delivery.
(3) At time of closing. At the time of closing, a property
tax lender may deliver an additional copy of the disclosure statement
prescribed by Figure: 7 TAC §89.506(a), but is not required to do so.
The property tax lender must obtain a dated acknowledgment signed
by each owner of the property stating that the property owner(s) re-
ceived the disclosure statement prior to closing. The acknowledg-
ment of receipt may be included on the disclosure form as provided
in §89.507(a)(4) of this title (relating to Permissible Changes).
(4) Married property owners. If the property is designated
as a homestead, the signatures of both spouses must be obtained by the
property tax lender in order to verify delivery of a disclosure under this
section.
(5) Property owned by a legal entity. If the property is
owned by a legal entity (e.g., a living trust), the signature of a person
with authority to sign on behalf of the legal entity must be obtained by
the property tax lender in order to verify delivery of a disclosure under
this section.
§89.505. Requirements for Notice of Delinquency to Transferee.
(a) Required elements. If a notice of delinquency under Texas
Tax Code, §32.06(f-1) is sent by the mortgage servicer or the holder of
the rst lien to the transferee of a tax lien, it must contain the following
required elements:
(1) the date of the notice;
(2) the name of the property owner;
(3) the address of the property owner;
(4) the address of the property;
(5) the legal description of the property;
(6) the tax account number or property tax loan number;
(7) the name and address of the mortgage servicer or the
rst lien holder sending the notice; and
(8) the sender’s relationship to the preexisting lien, and if
the sender is not the lien holder, the name and address of the lien holder.
(b) Delivery.
(1) Timing of delivery. If the mortgage servicer or the
holder of the rst lien sends a notice of delinquency under Texas Tax
Code, §32.06(f-1) to the transferee of a tax lien, it must be sent within
30 days of the 90-day delinquency of the property owner.
(2) Method of delivery. At a minimum, a notice under this
section must be sent by U.S. mail or via facsimile. Mortgage servicers
or rst lien holders may use certied mail or delivery by a commercial
delivery service with tracking abilities.
(c) Verication of delivery. Verication that a notice was sent
under this section, at a minimum, must be established by a dated post-
mark of the U.S. Postal Service or by a dated facsimile conrmation
page. Mortgage servicers or rst lien holders who use certied mail or
a commercial delivery service may verify delivery with a return receipt
or tracking receipt.
§89.506. Disclosures.
(a) The required disclosure statement under Texas Tax Code,
§32.06(a-4)(1) to be provided to a property owner before the execution
of a tax lien transfer is presented in the following gure.
Figure: 7 TAC §89.506(a)
(b) A sample model notice of delinquency under Texas Tax
Code, §32.06(f-1) that may be sent by the mortgage servicer or the
holder of the rst lien to the transferee of a tax lien is presented in the
following example.
Figure: 7 TAC §89.506(b)
§89.507. Permissible Changes.
(a) A property tax lender must use the required disclosure
statement under Texas Tax Code, §32.06(a-4)(1) as prescribed by
Figure: 7 TAC §89.506(a), but may consider making only limited
technical changes, as provided by the following exclusive list:
(1) Substituting "transferee" for "property tax lender," or
using pronouns such as "we" and "us";
(2) Substituting "borrower" for "property owner," or using
pronouns such as "you" and "your";
(3) Substituting "tax lien transfer" for "property tax loan";
or
(4) Adding an optional, dated signature block at the very
bottom of the disclosure form, which must include the following state-
ment directly above the signature line of the property owner(s): "My
signature indicates only that I have received a copy of this disclosure."
(b) A property tax lender may consider making the following
types of changes to the model notice of delinquency under Texas Tax
Code, §32.06(f-1) as provided by Figure: 7 TAC §89.506(b):
(1) Adding information related to information set forth in
the model disclosures that is not otherwise prohibited by law;
(2) Substituting "property tax lender" for "transferee," or
using pronouns such as "you" and "your";
(3) Substituting "borrower" for "property owner";
(4) Presenting the model clauses in any order, and combin-
ing or further segregating the model clauses, if the revised format does
not signicantly adversely affect the substance, clarity, or meaningful
sequence of the disclosures;
(5) Inserting descriptive titles, headings, subheadings,
numbering, captions, and illustrative or explanatory tables or sidebars
may be used to distinguish between different levels of information or
to provide emphasis; or
(6) Making other changes which do not affect the substance
of the disclosures.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER F. COSTS AND FEES
7 TAC §89.601
The Finance Commission of Texas (commission) proposes new
7 TAC Chapter 89, §89.601, concerning Property Tax Lenders.
The new rule contained in 7 TAC §89.601 outlines Subchapter
F, concerning Costs and Fees.
As a note of background regarding this rule proposal, the prop-
erty tax lender industry is a fairly young industry (approximately
10 - 12 years old) and an industry newly regulated by the agency.
The agency decided that it would be in the best interest of con-
sumers as well as the industry to gather information from inter-
ested stakeholders in order to prepare an informed and well-bal-
anced proposal for the commission on the issue of fees. Ac-
cordingly, the agency distributed an Advance Notice of Proposed
Rulemaking (ANPR) and received written comments from sev-
eral interested stakeholders. Subsequently, the agency held a
stakeholders meeting where several stakeholders provided ver-
bal testimony and elaborated on their written comments to the
ANPR.
Upon review of all the thorough and insightful commentary pro-
vided, the agency also distributed a proposed rule draft to the
growing list of stakeholders for specic early or pre-comment
prior to the presentation of the rule to commission. The agency
believes that this early participation of stakeholders in the rule-
making process has greatly beneted the resulting proposal.
The agency carefully evaluated the stakeholders’ comments
and has incorporated numerous recommendations offered by
the stakeholders. Some suggestions, however, are not included
in the agency’s proposal. Regarding certain comments that the
agency decided not to incorporate in this proposal, the agency
has provided some initial explanation as to the reasoning behind
those drafting decisions. During the ofcial comment period,
stakeholders are welcome to resubmit any comments regarding
issues not incorporated into the proposal.
In general, the purpose of the new rule is to establish for prop-
erty tax lenders reasonable fees for closing costs required un-
der Senate Bill 1520 (SB 1520), as enacted by the 80th Texas
Legislature. Section 89.601 provides the requirements regard-
ing fees for closing costs that may be charged, contracted for,
or received by property tax lenders. The individual purposes of
each subsection of the rule are provided below.
Subsection (a) of §89.601 outlines the applicability of the fee lim-
itations to property designated as "Category A (Real Property:
Single-Family Residential)," and homesteads designated as
"Category E (Real Property: Farm and Ranch Improvements)"
by the Property Classication Guide published by the Texas
Comptroller of Public Accounts.
Section 89.601(a) establishes what reasonable fees for closing
costs are for a property tax loan secured by real property that is
designed for single-family residential use. Agency staff advised
a representative of the Texas Association of Assessing Ofcers
concerning the intended scope of this rule and was directed to
the Property Classication Guide published by the Texas Comp-
troller of Public Accounts. The two selected categories capture
the majority of property used for single-family residential use.
Furthermore, utilizing these two categories, as dened by the
Comptroller, provides certainty to the industry and consumers
on the applicability of the fee limitations.
Subsection (b)(1) explains the scope of the closing costs, which
includes costs incurred by a property tax lender from the time of
application through the time of closing. Under §89.601(b)(2), a
non-comprehensive list of examples of closing costs is provided.
Again, the list contained in subsection (b)(2) is not an exhaus-
tive or comprehensive list. The rule limits what an owner may be
charged on a property tax loan. The list in the rule contains ex-
amples of the types of fees for closing costs a property tax lender
might incur. Just because a particular fee is not contained in the
list does not mean that it can be used to charge an owner more
than the maximums or that the omitted fee cannot be charged.
Subsection (c) describes provisions related to the total maximum
fees for closing costs that may be charged, contracted for, or
received by a property tax lender. Subsection (c)(1) explains
that the maximum fees include funds received by third parties or
those retained by the property tax lender. Consequently, a max-
imum fee amount or ceiling is determined by the total amount of
fees for closing costs paid by the property owner.
Under §89.601(c)(2), the maximum fee limits for closing costs
are outlined, according to the total amount of money paid by a
property tax lender to the taxing unit(s) to obtain transfer of the
tax lien, which is known as the "total tax lien payment amount."
Subsection (c)(3) states that the maximum fees contained in sub-
section (c)(2) constitute "reasonable closing costs" under Texas
Tax Code, §32.06.
The agency was asked to give consideration to using a cost of
living adjustment with the fees. At this time, the agency has de-
cided not to include a cost of living provision within this proposal.
One reason is that the current version of the proposed rule pro-
vides the property tax lender with a larger fee for a larger property
tax loan. If property values increase, then the effect would be
similar to the incorporation of a cost of living adjustment. Addi-
tionally, even if property values do not increase, the agency has
the ability to revise the rule in the future. The issue of a cost of
living provision may be revisited at a future date after the agency
has had an opportunity to observe the industry.
Subsection (d) of §89.601 provides a limited exception to the
fee maximums, where a property tax lender may charge for at-
torney’s fees "that are reasonable and necessary to establish in
court the correct title to the property to which the property tax
loan relates."
It was requested that the words "in court" be removed from pro-
posed §89.601(d), in part because the attorney’s fees related to
curative title issues for property tax loans often do not require
a lawsuit or court proceeding. The agency intends this excep-
tion to cover the more unusual or special title situations that a
property tax lender may encounter. For that reason, the agency
believes that title issues not requiring a court proceeding should
be included under the maximum fee amounts, absorbed by the
lender, or paid by the property owner to an outside attorney.
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Thus, the agency decided to include "in court" within the pro-
posed language.
The issue was brought forth of requiring that the property tax
lender obtain a written authorization from the property owner
before charging additional attorney’s fees under proposed
§89.601(d). The agency believes that the suggested written
authorization would not be obtained by the proper party, i.e.,
the attorney. It is not within the scope of these rules to regulate
the relationship between a property owner and that owner’s
attorney. The agency, however, would like to study this issue
further and invites comments concerning the requirement of a
written authorization prior to the charging of attorney’s fees to
establish correct title in court.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the rule is in effect there
will be no scal implications for state or local government as a
result of administering the rule.
Commissioner Pettijohn has also determined that for each year
of the rst ve years the rule is in effect the public benet antici-
pated as a result of the new rule will be consistency and clarity in
the fees charged for closing costs, beneting both lenders and
consumers alike. An additional public benet of the proposed
rule is enhanced compliance with the credit laws.
Additional economic costs may be incurred by a person required
to comply with the fees for closing costs proposed in §89.601.
The anticipated costs related to the fee limitations are not pre-
dictable, as the current practice in the property tax lender indus-
try includes a wide range of fees. The variance for closing cost
fees is both above and below the fee maximums proposed within
this rule. Thus, some lenders will have to reduce their fees in or-
der to comply and other lenders will be able to continue charging
the same amount as their fees are less than the fees permitted
by the proposal. Obviously, the lender whose current fees are
greater than the fees proposed would incur the difference be-
tween the fees as proposed and the lender’s current fees as a
cost to continue engaging in a property tax loan that is secured
by real property designed for single-family use.
The agency is not aware of any adverse economic effect on
small businesses as compared to the effect on large businesses
resulting from this proposal. But in order to obtain more com-
plete information concerning the economic effect of the new rule,
the agency invites comments from interested stakeholders and
the public on any economic impact on small businesses, as well
as any alternative methods of achieving the purpose of the pro-
posed rule should that effect be adverse to small businesses.
Comments on the proposed new rule may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed new rule is published in the Texas Register.
At the conclusion of the 31st day after the proposed new rules
are published in the Texas Register, no further written comments
will be considered or accepted by the commission.
The new section is proposed under Texas Tax Code, §32.06(a-
4), which authorizes the Finance Commission to adopt rules to
establish reasonable fees for property tax lenders.
The statutory provisions affected by the proposed new section
are contained in Texas Tax Code, §32.06 and §32.065, and
Texas Finance Code, Chapter 351, Property Tax Lenders,
known as the "Property Tax Lender License Act" (Acts 2007,
80th Leg., ch. 1220, eff. Sept. 1, 2007).
§89.601. Fees for Closing Costs.
(a) Applicability. The fee limitations contained in this section
are applicable to property tax loans secured by property designated as
"Category A (Real Property: Single-Family Residential)," and home-
steads designated as "Category E (Real Property: Farm and Ranch Im-
provements)" by the Property Classication Guide published by the
Texas Comptroller of Public Accounts.
(b) Closing costs for which fees may be charged, contracted
for, or received.
(1) Scope of closing costs. For purposes of this section, the
term "closing costs" includes costs incurred by a property tax lender
from the time of application through the time of closing.
(2) Examples of closing costs. The following is a non-com-
prehensive list of examples of closing costs for which a property tax
lender may charge, contract for, or receive fees in connection with a
property tax loan. Examples of some allowable fees for closing costs
include the following:
(A) an application fee;
(B) an appraisal or inspection fee;
(C) a title examination fee;
(D) a property survey fee;
(E) a fee for ood and plat determinations;
(F) a document preparation fee;
(G) a closing or escrow fee;
(H) a fee for a tax certicate or tax payoff determina-
tion;
(I) a loan origination fee;
(J) a loan processing fee;
(K) an underwriting fee;
(L) a fee for obtaining credit reports;
(M) a fee for federally-mandated fees;
(N) a fee for courier and delivery services.
(c) Total maximum fees for closing costs. For purposes of this
section, the "total amount of money paid by a property tax lender to the
taxing unit(s) to obtain transfer of the tax lien" will be referred to as the
"total tax lien payment amount."
(1) Maximum fees include funds received by third parties
or retained by property tax lender. The maximum fees provided for
by this section encompass fees related to closing costs, whether the
charge is paid by a property owner directly to a third party, paid to a
third party through a property tax lender, or paid by a property owner
directly to and retained by a property tax lender. A property tax lender
may absorb any closing costs and may pay third parties out of the total
compensation paid to it by a property owner.
(2) Maximum fee limits for closing costs. A property
owner may not be charged, directly or indirectly, by a property tax
lender an amount related to closing costs in excess of the amounts
authorized by this section. A property tax lender may not directly or
indirectly charge, contract for, or receive any amount related to closing
costs from a property owner in excess of the amounts authorized by
this section. The following subparagraphs contained in this paragraph
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outline the total maximum fees for closing costs that may be charged,
contracted for, or received by a property tax lender in connection with
a property tax loan, based on the total tax lien payment amount.
(A) For a total tax lien payment amount that is less than
$2,500, the maximum fee for closing costs is $1,000.
(B) For a total tax lien payment amount that is equal
to or greater than $2,500 but less than $5,000, the maximum fee for
closing costs is $1,250.
(C) For a total tax lien payment amount that is equal
to or greater than $5,000 but less than $7,500, the maximum fee for
closing costs is $1,500.
(D) For a total tax lien payment amount that is equal
to or greater than $7,500 but less than $10,000, the maximum fee for
closing costs is $1,750.
(E) For a total tax lien payment amount that is equal to
or greater than $10,000, the maximum fee for closing costs is $2,000,
or 10% of the total tax lien payment amount, whichever is greater.
(3) Reasonable closing costs. The maximum fees con-
tained in paragraph (2) of this subsection constitute "reasonable
closing costs" under Texas Tax Code, §32.06.
(d) Exception for attorney’s fees required to establish correct
title. In addition to the maximum fees outlined by subsection (c)(2) of
this section, a property tax lender may include in a property tax loan
attorney’s fees incurred on behalf of a property owner that are reason-
able and necessary to establish in court the correct title to the property
to which the property tax loan relates.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 90. CHAPTER 342, PLAIN
LANGUAGE CONTRACT PROVISIONS
SUBCHAPTER F. SECOND LIEN HOME
IMPROVEMENT CONTRACTS (SUBCHAPTER
G)
7 TAC §§90.602 - 90.604
The Finance Commission of Texas (commission) proposes
amendments to 7 TAC §90.602, concerning Contract Provisions,
§90.603, concerning Model Clauses, and §90.604, concerning
Permissible Changes for second lien home improvement con-
tracts.
The purpose of the amendments to these rules governing plain
language contract provisions for Chapter 342 transactions is to
implement changes required by recently passed legislation, and
to make technical corrections.
House Bill 1038 (HB 1038) was passed by the 80th Texas Leg-
islature and went into effect on September 1, 2007. HB 1038
requires that two related disclosures concerning the Texas Resi-
dential Construction Commission (TRCC) be provided when cer-
tain registrations are required. The rst notice, which we refer to
as the "TRCC home improvement contract notice," must be pro-
vided for certain contracts where the total cost of home improve-
ment is $10,000 or more, requiring the contract be registered un-
der the Texas Residential Construction Commission Act, Texas
Property Code, §426.003. The second notice, which we refer to
as the "TRCC builder notice," must be provided when the con-
tractor is required to be registered with the TRCC.
Both notices must contain the contractor’s certicate of regis-
tration number and direct the owner to contact the TRCC for
complaints and inquiries. Revisions related to the TRCC dis-
closures are contained in §90.602(1)(N), (3)(V), and (5)(HH);
§90.603(b)(14),(d)(22), and (f)(34); and the gures contained in
7 TAC §90.604(a)(12), (14), and (16). Please note that these dis-
closures are only required when the particular registrations are
required, i.e., registration of the contract or of the builder. The
rule text contained in §90.603 states that these disclosures may
be omitted if the registration(s) are not required, resulting in the
notices being inapplicable.
Another recent legislative change was also enacted during the
2007 session with the passage of House Bill 2061 (HB 2061).
HB 2061 amends the Notice of Condentiality Rights contained
in Texas Property Code, §11.008, and now requires that this no-
tice be included on any instrument transferring an interest in real
property, whether or not any social security numbers or driver’s
license numbers are contained in the instrument. Thus, the com-
mission is proposing that revisions regarding the Notice of Con-
dentiality Rights reecting the required nature of the notice be
added to the rule text in §90.603(d)(24), and that the notice it-
self be added to the model contract contained in Figure: 7 TAC
§90.604(a)(14) for consistency purposes. This notice was re-
turned to the other affected model contracts in a previous rule
adoption. In addition, some technical corrections have been
made throughout these rules, including renumbering.
Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the rst ve-year period the amendments to these
rules are in effect, there will be no scal implications for state or
local government as a result of administering the amendments.
For each year of the rst ve years the amendments to these
rules are in effect, Commissioner Pettijohn has also determined
that the public benets anticipated as a result of the proposed
amendments will be that the commission’s rules will reect cur-
rent statutory provisions and will be more easily understood. An-
other public benet of these rule amendments will be increased
uniformity and consistency in credit contracts.
Additional economic costs may be incurred by a person required
to comply with this proposal. These costs, however, are re-
quired by the statutory provisions enacted by HB 1038; the pro-
posed amendments merely serve to implement the statute. As
noted above, the disclosures contained in these rule amend-
ments are only required when the particular registrations are re-
quired. Thus, not all home improvement contracts will be af-
fected. For those who will be required to comply, the anticipated
costs would include the costs associated with copying a con-
tract or new forms, and costs attributable to the loss of obsolete
forms inventory. Additional copy costs are estimated to be ap-
proximately $0.30 - $0.40 per contract or new form.
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Some licensees who use or lease specialized computer software
programs for their loan business may experience some addi-
tional costs. These costs are impossible to predict. The agency
has attempted to lessen these costs by providing the software
programmers with the text of the forms. Whether programmers
will use the proposed forms or create their own non-standard
contract submission is not predictable. Whether the program-
mers will charge an additional fee for a document they do not
have to draft is also not predictable.
The agency is not aware of any adverse economic effect on small
businesses as compared to the effect on large businesses re-
sulting from this proposal. But in order to obtain more complete
information concerning the economic effect of these rule amend-
ments, the agency invites comments from interested stakehold-
ers and the public on any economic impact on small businesses,
as well as any alternative methods of achieving the purpose of
these proposed amendments should that effect be adverse to
small businesses.
Comments on the proposed amendments may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
ce of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by e-mail to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposed amendments are published in the Texas
Register. At the conclusion of the 31st day after the proposed
amendments are published in the Texas Register, no further
written comments will be considered or accepted by the com-
mission.
These amendments as well as all of the rules contained in Chap-
ter 90 provide model clauses and model contracts. Licensees
are not required to adopt the model language contained in the
rules. However, regarding Chapter 90, Subchapter A - F, for
those licensees utilizing the model contracts, the prior model
language (as contained in former 7 TAC Part 1, Chapter 1, Sub-
chapter Q) is acceptable and the agency will permit licensees to
use the prior model language (without a non-standard contract
submission) until January 1, 2008, to deplete supplies of exist-
ing forms during a transition period after the effective date of the
rules. Please note that the publication of the adoption of previ-
ous amendments to §§90.105, 90.403, 90.404, 90.503, 90.504,
90.603, and 90.604 in the Texas Register on March 9, 2007 (32
TexReg 1232) listed the agency’s implementation date as Oc-
tober 1, 2007. Given these additional proposed amendments
as well as other recent changes, some required by recent legis-
lation, the agency intends to provide licensees until January 1,
2008, for compliance.
The amendments are proposed under Texas Finance Code,
§11.304, which authorizes the commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 grants the commission the authority to
adopt rules to enforce the consumer loans chapter.
The statutory provisions (as currently in effect) affected by the
proposed amendments are contained in Texas Finance Code,
Chapter 342.
§90.602. Contract Provisions.
A Chapter 342, Subchapter G second lien home improvement loan
transaction may include, but is not limited to, the following contract
provisions to the extent not prohibited by law or regulation. If the li-
censee desires to exercise its rights under one of the following provi-
sions, it must include that provision in the contract. A licensee who
does not desire to apply a provision is not required to include it in the
contract. For example, a licensee who does not assess a fee for dishon-
ored checks may omit the fee for dishonored check clause. A licensee
may also exclude non-relevant portions of a model clause. For exam-
ple, a licensee who does not routinely nance certain insurance cover-
ages may omit those non-applicable portions of the model clause. A
Chapter 342, Subchapter G home improvement loan transaction may
contain the following provisions:
(1) For a contract for use in a transaction that does not allow
withdrawals or multiple advances:
(A) - (G) (No change.)
(H) A provision regarding changes [charges] and ex-
tras;
(I) - (M) (No change.)
(N) Texas Residential Construction Commission dis-
closures;
(O) [(N)] An assignment; and
(P) [(O)] A provision regarding notice of condentiality
rights.
(2) (No change.)
(3) For a contract for use in a transaction that allows for
withdrawals or multiple advances:
(A) - (J) (No change.)
(K) A provision regarding changes [charges] and ex-
tras;
(L) - (T) (No change.)
(U) A notice specifying that the owner and the contrac-
tor are responsible for meeting the terms of the contract; [and]
(V) Texas Residential Construction Commission dis-
closures;
(W) [(V)] An assignment; and [.]
(X) A provision regarding notice of condentiality
rights.
(4) (No change.)
(5) For a deed of trust for use in a transaction that allows
for withdrawals or multiple advances:
(A) - (GG) (No change.)
(HH) Texas Residential Construction Commission dis-
closures;
(II) [(HH)] Signature blocks; and




(b) For a Chapter 342, Subchapter G second lien home im-
provement loan contract for use in a transaction that does not allow for
withdrawals or multiple advances:
(1) - (7) (No change.)
(8) Changes [Charges] and extras. The model clause re-
garding changes [charges] and extras reads: "All labor or material fur-
nished outside of this Contract must be agreed upon in writing or it
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will be considered as performed under the original Contract and you
will receive no extra money."
(9) - (13) (No change.)
(14) Texas Residential Construction Commission (TRCC)
disclosures.
(A) TRCC home improvement contract notice. If a con-
tract for the construction of a new home or an improvement to an exist-
ing home is required to be registered under the Texas Residential Con-
struction Commission Act, Texas Property Code, §426.003, the con-
tract must contain a TRCC home improvement contract notice. The
disclosure or notice must contain:
(i) the builder’s name and certicate of registration
number; and
(ii) the notice required by the Texas Residential
Construction Commission Act, Texas Property Code, §420.001,
including the telephone number of the TRCC, in at least 10-point bold
type or the computer equivalent.
(B) TRCC builder notice. If the contractor is required
to register as a builder with the TRCC, the contract for improvements
to an existing residence must incorporate a TRCC builder notice. The
disclosure or notice must contain:
(i) the contractor’s certicate of registration num-
ber; and
(ii) the address and telephone number at which the
owner may le a complaint with the TRCC about the conduct of the
contractor.
(C) Omission permitted if not applicable. The TRCC
home improvement contract notice may be omitted if the contract is not
required to be registered under Texas Property Code, §426.003. The
TRCC builder notice may be omitted if the contractor is not required
to register with the TRCC.
(15) [(14)] Assignment. The parties may use a different
assignment or a separate document for the assignment without having
to submit the contract to the agency as a non-standard contract. The
model assignment in which the contractor transfers and assigns the lien
to the lender reads:
Figure: 7 TAC §90.603(b)(15)
[Figure: 7 TAC §90.603(b)(14)]
(16) [(15)] Notice of condentiality rights disclosure.
The security document must incorporate a "Notice of Condentiality
Rights" disclosure. The disclosure or notice must:
(A) appear on the top of the rst page of the security
document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
(c) (No change.)
(d) For a Chapter 342, Subchapter G second lien home im-
provement loan contract for use in a transaction that allows for with-
drawals or multiple advances:
(1) - (10) (No change.)
(11) Changes [Charges] and extras. The model clause re-
garding changes [charges] and extras reads: "All labor or material fur-
nished outside of this Contract must be agreed upon in writing or it
will be considered as performed under the original Contract and you
will receive no extra money."
(12) - (21) (No change.)
(22) Texas Residential Construction Commission (TRCC)
disclosures.
(A) TRCC home improvement contract notice. If a con-
tract for the construction of a new home or an improvement to an exist-
ing home is required to be registered under the Texas Residential Con-
struction Commission Act, Texas Property Code, §426.003, the con-
tract must contain a TRCC home improvement contract notice. The
disclosure or notice must contain:
(i) the builder’s name and certicate of registration
number; and
(ii) the notice required by the Texas Residential
Construction Commission Act, Texas Property Code, §420.001,
including the telephone number of the TRCC, in at least 10-point bold
type or the computer equivalent.
(B) TRCC builder notice. If the contractor is required
to register as a builder with the TRCC, the contract for improvements
to an existing residence must incorporate a TRCC builder notice. The
disclosure or notice must contain:
(i) the contractor’s certicate of registration num-
ber; and
(ii) the address and telephone number at which the
owner may le a complaint with the TRCC about the conduct of the
contractor.
(C) Omission permitted if not applicable. The TRCC
home improvement contract notice may be omitted if the contract is not
required to be registered under Texas Property Code, §426.003. The
TRCC builder notice may be omitted if the contractor is not required
to register with the TRCC.
(23) [(22)] Assignment. The parties may use a different
assignment or a separate document for the assignment without having
to submit the contract to the agency as a non-standard contract. The
model assignment in which the contractor transfers and assigns the lien
to the lender reads:
Figure: 7 TAC §90.603(d)(23)
[Figure: 7 TAC §90.603(d)(22)]
(24) Notice of condentiality rights disclosure. The secu-
rity document must incorporate a "Notice of Condentiality Rights"
disclosure. The disclosure or notice must:
(A) appear on the top of the rst page of the security
document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
(e) (No change.)
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(f) For a Chapter 342, Subchapter G second lien home im-
provement loan deed of trust for use in a transaction that allows for
withdrawals or multiple advances:
(1) - (33) (No change.)
(34) Texas Residential Construction Commission (TRCC)
disclosures.
(A) TRCC home improvement contract notice. If a con-
tract for the construction of a new home or an improvement to an exist-
ing home is required to be registered under the Texas Residential Con-
struction Commission Act, Texas Property Code, §426.003, the con-
tract must contain a TRCC home improvement contract notice. The
disclosure or notice must contain:
(i) the builder’s name and certicate of registration
number; and
(ii) the notice required by the Texas Residential
Construction Commission Act, Texas Property Code, §420.001,
including the telephone number of the TRCC, in at least 10-point bold
type or the computer equivalent.
(B) TRCC builder notice. If the contractor is required
to register as a builder with the TRCC, the contract for improvements
to an existing residence must incorporate a TRCC builder notice. The
disclosure or notice must contain:
(i) the contractor’s certicate of registration num-
ber; and
(ii) the address and telephone number at which the
owner may le a complaint with the TRCC about the conduct of the
contractor.
(C) Omission permitted if not applicable. The TRCC
home improvement contract notice may be omitted if the contract is not
required to be registered under Texas Property Code, §426.003. The
TRCC builder notice may be omitted if the contractor is not required
to register with the TRCC.
(35) [(34)] Signature blocks. The parties’ signatures must
be notarized. The licensee may use a different notary acknowledgment
without having to submit the deed of trust to the agency as non-stan-
dard. Documents for a home improvement loan on a homestead must
be signed at the ofce of the lender, an attorney at law, or a title com-
pany. If this provision applies, the model clause, "This document must
be signed at the ofce of the Lender, an attorney at law, or a title com-
pany" should appear above the signature of the borrower. The model
provision regarding signature blocks reads:
Figure: 7 TAC §90.603(f)(35)
[Figure: 7 TAC §§90.603(f)(34)]
(36) [(35)] Notice of condentiality rights disclosure.
The security document must incorporate a "Notice of Condentiality
Rights" disclosure. The disclosure or notice must:
(A) appear on the top of the rst page of the security
document;
(B) be in at least 12-point boldfaced type or 12-point
uppercase lettering; and
(C) be substantially similar to the required notice or dis-
closure under Texas Property Code, §11.008(b). The model notice
of condentiality rights reads: "NOTICE OF CONFIDENTIALITY
RIGHTS: I MAY REMOVE OR STRIKE MY SOCIAL SECURITY
NUMBER OR MY DRIVER’S LICENSE NUMBER FROM THIS
DOCUMENT BEFORE IT IS FILED IN THE PUBLIC RECORDS."
§90.604. Permissible Changes.
(a) A licensee may consider making the following types of
changes to the second lien home improvement contracts plain language
model clauses:
(1) - (11) (No change.)
(12) A sample model contract that does not allow for with-
drawals or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(12)
(13) (No change.)
(14) A sample model contract that allows for withdrawals
or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(14)
(15) (No change.)
(16) A sample model deed of trust that allows for with-
drawals or multiple advances is presented in the following example.
Figure: 7 TAC §90.604(a)(16)
(b) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Of¿ce of Consumer Credit Commissioner
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 936-7611
PART 6. CREDIT UNION
DEPARTMENT
CHAPTER 91. CHARTERING, OPERATIONS,
MERGERS, LIQUIDATIONS
SUBCHAPTER G. LENDING POWERS
7 TAC §91.704
The Credit Union Commission proposes amendments to
§91.704, concerning real estate lending. The amendments
incorporate the mortgage fraud notice requirements set out in
HB 716, passed by the 80th Legislature, add a denition of
home loan, and correct two typographical errors.
The amendments to the rule are proposed to clarify that credit
unions must provide the mortgage fraud notice required by the
recent amendment to Chapter 343 of the Finance Code, which
requires lenders making home loans to notify borrowers of the
penalties for making false or misleading statements to obtain a
residential mortgage loan. The denition of home loan is identi-
cal to Finance Code §343.001(2).
Betsy Loar, General Counsel, has determined that for the rst
ve year period the amended rule is in effect there will be no
scal implications for state or local government as a result of
enforcing or administering the proposed rule.
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Ms. Loar has also determined that for each year of the rst ve
years the proposed amended rule is in effect, the public benets
anticipated as a result of enforcing the rule will be to educate and
warn borrowers of the seriousness of mortgage fraud. There is
no anticipated effect on small businesses as a result of adopt-
ing the amended rule. There is no economic cost anticipated to
credit unions or individuals for complying with the amendments
if adopted.
Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Ander-
son Lane, Austin, Texas 78752-1699. Oral comments on the
proposal can be made at the Commission’s Legislative Advisory
Committee meeting on Friday, January 18, 2008 at 9:00 am at
914 East Anderson Lane, Austin, Texas 78752.
The amendments are proposed under the provision of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
Title 3, Subchapter D of the Texas Finance Code and under
Texas Finance Code §124.001, which authorizes the Commis-
sion to adopt rules regarding loans to members.
The specic section affected by the proposed amendments is
Texas Finance Code, §124.001.
§91.704. Real Estate Lending.
(a) Denitions. For the purposes of this section, the following
words and terms shall have the following meanings, unless the context
clearly indicates otherwise.
(1) First lien means any mortgage that takes priority over
any other lien or encumbrance on the same property and that must
be satised before other liens or encumbrances may share in proceeds
from the property’s sale.
(2) Home loan means a loan that is:
(A) made to one or more individuals for personal, fam-
ily, or household purposes; and
(B) secured in whole or part by:
(i) a manufactured home, as dened by Finance
Code §347.002, used or to be used as the borrower’s principal resi-
dence; or
(ii) real property improved by a dwelling designed
for occupancy by four or fewer families and used or to be used as the
borrower’s principal residence.
(3) [(2)] Other acceptable collateral means any collateral
in which the credit union has a perfected security interest, that has a
quantiable value, and is accepted by the credit union in accordance
with safe and sound lending practices.
(4) [(3)] Owner-occupied means that the owner of the un-
derlying real property occupies a dwelling unit of the real property as
a principal residence.
(5) [(4)] Readily marketable collateral means insured de-
posits, nancial instruments, and bullion in which the credit union has
a perfected interest. Financial instruments and bullion must be saleable
[salable] under ordinary circumstances with reasonable promptness at
a fair market value determined by quotations based on actual transac-
tions, on an auction or similarly available daily bid and ask price mar-
ket.
(b) Written Procedures. A credit union, before engaging in any
real estate lending activity, shall establish, in addition to the general re-
quirements of §91.701(c) of this title (relating to Lending Powers), loan




(4) Collection and foreclosure; and
(5) Servicing and participation agreements.
(c) Loan to Value Limitations.
(1) The board of directors shall establish their own internal
loan-to-value limits for real estate loans based on type of loan. These
internal limits, however, shall not exceed the following regulatory lim-
its:
(A) Unimproved land held for investment/speculation-
-Loan to value limit 60%
(B) Construction and Development: commercial, mul-
tifamily, and other nonresidential--Loan to value limit 75%
(C) Interim Construction: owner-occupied residential
real estate--Loan to value limit 90%
(D) First lien: owner-occupied residential real estate
(other than home equity)--Loan to value limit 95%
(E) First lien: other residential real estate such as a sec-
ond or vacation home--Loan to value limit 90%
(F) Home equity--Loan to value limit 80%
(G) All Other--Loan to value limit 80%
(2) In determining the loan to-value ratio, a credit union
shall include the total amount of outstanding debt secured by [and]
other liens on the real property securing or being improved by the loan.
(d) Maximum Maturities. Notwithstanding the general
15-year maturity limit on lending transactions to members, the board
of directors shall establish in written policy internal maximum matu-
rities for real estate lending transactions. These maturities should not
exceed the following regulatory limits:
(1) Improved residential real estate loans (owner-occupied,
rst lien)--40 years
(2) Improved residential real estate loans (not owner-occu-
pied, rst lien)--30 years
(3) Interim construction loans--18 months
(4) Manufactured home (rst lien)--20 years
(5) Home equity loans--20 years (second lien)--30 years
(rst lien)
(6) Home improvement loans--20 years
(7) All other loans--15 years
(e) Mortgage Fraud Notice. A credit union must provide to
each applicant for a home loan a written notice at closing. The no-
tice must be provided on a separate document, be in at least 14-point
type, and have the following or substantially similar language: "Warn-
ing: Intentionally or knowingly making a materially false or mislead-
ing written statement to obtain property or credit, including a mortgage
loan, is a violation of §32.32, Texas Penal Code, and, depending on
the amount of the loan or value of the property, is punishable by im-
prisonment for a term of 2 years to 99 years and a ne not to exceed
$10,000. "I/we, the undersigned home loan applicant(s), represent that
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I/we have received, read, and understand this notice of penalties for
making a materially false or misleading written statement to obtain a
home loan. "I/we represent that all statements and representations con-
tained in my/our written home loan application, including statements
or representations regarding my/our identity, employment, annual in-
come, and intent to occupy the residential real property secured by the
home loan, are true and correct as of the date of loan closing." On re-
ceipt of the notice, the applicant shall verify the information and exe-
cute the notice. A credit union must keep the signed notice on le with
the records required under §91.702.
(f) [(e)] Excluded Transactions. It is recognized that there
are a number of lending situations in which other factors signicantly
outweigh the need to apply the regulatory loan-to-value limits. These
include:
(1) Loans that are covered through appropriate credit en-
hancements in the form of readily marketable collateral or other ac-
ceptable collateral.
(2) Loans guaranteed or insured by the U.S. government
or its agencies, provided that the amount of the guaranty or insurance
is at least equal to the portion of the loan that exceeds the regulatory
loan-to-value limit.
(3) Loans guaranteed, insured or otherwise backed by the
full faith and credit of the state, a municipality, a county government, or
an agency thereof, provided that the amount of the guaranty, insurance,
or assurance is at least equal to the portion of the loan that exceeds the
regulatory loan-to-value limit.
(4) Loans that are to be sold promptly after origination,
without recourse, to a nancially responsible third party.
(5) Loans that are renewed, renanced, or restructured
without the advancement of new funds or an increase in the line of
credit (except for reasonable closing costs) where consistent with safe
and sound credit union practices and part of a clearly dened and
well-documented program to achieve orderly liquidation of the debt,
reduce risk of loss, or maximize recovery on the loan.
(6) Loans that facilitate the sale of real estate acquired by
the credit union in the ordinary course of collecting a debt previously
contracted in good faith.
(g) [(f)] Loans to 100% of Value. A credit union may make a
loan in an amount up to 100% of the value of real property security if
that part of the loan that exceeds the regulatory loan-to-value limit is
guaranteed or insured by a private corporation, organization or other
entity. The board of directors must ensure that the credit union exer-
cises appropriate due diligence to ensure that any such guarantor or
insurer has the nancial capacity and willingness to perform under the
terms of the guaranty or insurance agreement.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 837-9236
PART 7. STATE SECURITIES BOARD
CHAPTER 107. TERMINOLOGY
7 TAC §107.2
The Texas State Securities Board proposes an amendment to
§107.2, concerning denitions. The proposal would amend the
rule to replace the denition of NASD with a denition for FINRA.
This change reects the creation of FINRA (Financial Industry
Regulatory Authority) from the merger of NASD and the mem-
ber regulation, enforcement, and arbitration functions of the New
York Stock Exchange.
Micheal Northcutt, Director, Registration Division, and Benette
Zivley, Director, Inspections and Compliance Division, have de-
termined that for the rst ve-year period the rule is in effect there
will be no foreseeable scal implications for state or local gov-
ernment as a result of enforcing or administering the rule.
Mr. Northcutt and Mr. Zivley also have determined that for each
year of the rst ve years the rule is in effect the public benet
anticipated as a result of enforcing the rule will be an accurate
reference to an industry organization. There will be no effect on
micro- or small businesses. There is no anticipated economic
cost to persons who are required to comply with the rule as pro-
posed. There is no anticipated impact on local employment.
Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed section in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; dening terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes.
The proposed amendment affects Texas Civil Statutes, Articles
581-12, 581-12-1, 581-13, 581-18, and 581-19.
§107.2. Denitions.
The following words and terms, when used in Part 7 [VII] of this title
(relating to the State Securities Board), shall have the following mean-
ings, unless the context clearly indicates otherwise.
(1) - (21) (No change.)
(22) FINRA--The Financial Industry Regulatory Author-
ity, created through the consolidation of NASD and the member regu-
lation, enforcement, and arbitration functions of the New York Stock
Exchange. [NASD--The National Association of Securities Dealers,
Inc., and NASD Regulation, Inc., a subsidiary of the National Associ-
ation of Securities Dealers, Inc.]
(23) - (39) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 16,
2007.





Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 305-8303
CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §§115.1 - 115.5
The Texas State Securities Board proposes amendments to
§§115.1 - 115.5, concerning securities dealers and agents.
The proposals would update references to reect the creation
of FINRA (Financial Industry Regulatory Authority) from the
merger of NASD and the member regulation, enforcement, and
arbitration functions of the New York Stock Exchange.
Micheal Northcutt, Director, Registration Division, and Benette
Zivley, Director, Inspections and Compliance Division, have de-
termined that for the rst ve-year period the rules are in effect
there will be no foreseeable scal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Northcutt and Mr. Zivley also have determined that for each
year of the rst ve years the rules are in effect the public benet
anticipated as a result of enforcing the rules will be accurate ref-
erences to an industry organization. There will be no effect on
micro- or small businesses. There is no anticipated economic
cost to persons who are required to comply with the rules as
proposed. There is no anticipated impact on local employment.
Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendments are proposed under Texas Civil Statutes, Ar-
ticles 581-28-1 and 581-13.D. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securities
Act, including rules and regulations governing registration state-
ments and applications; dening terms; classifying securities,
persons, and matters within its jurisdiction; and prescribing dif-
ferent requirements for different classes. Article 13.D provides
the Board with authority to waive examination requirements for
any applicant or class of applicants.
The proposed amendments affect Texas Civil Statutes, Articles
581-12, 581-13, 581-18, and 581-19.
§115.1. General Provisions.
(a) Denitions. Words and terms used in this chapter are also
dened in §107.2 of this title (relating to Denitions). The following
words and terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise.
(1) - (5) (No change.)
(6) FINRA--The Financial Industry Regulatory Authority,
created through the consolidation of NASD and the member regula-
tion, enforcement, and arbitration functions of the New York Stock
Exchange. [NASDR--The National Association of Securities Dealers
Regulation, Inc.]
(7) - (9) (No change.)
(b) - (d) (No change.)
§115.2. Application Requirements.
(a) (No change.)
(b) Designated ofcer registration. Dealers must le a Form
U-4 application to register an ofcer or partner in connection with the
registration of the dealer. The ofcer or partner must be a control
person of the dealer. The ofcer or partner must complete the nec-
essary registration and examination requirements. An applicant may
designate as its ofcer or partner a control person registered in Texas
via the Central Registration Depository System maintained by FINRA
[the National Association of Securities Dealers]. If the ofcer or part-
ner resigns or is otherwise removed from his or her position, the rm
shall make an application to register another ofcer or partner within
30 days.
(c) Branch ofce registration and inspection. A request for
registration of a branch ofce of a dealer may be made upon initial
application of the dealer or by amendment to a current registration.
No sales-related activity may occur in any branch ofce location until
such time as the dealer receives notication from the Securities Com-
missioner that such location has been approved as a branch ofce. The
request for registration of a branch ofce may be made by the sub-
mission of Form BR on CRD for FINRA [NASD] member rms. For
non-FINRA [non-NASD] member rms, the request is made by sub-
mitting Form BR in paper form to the Securities Commissioner. The
fee for registration of each branch ofce is $25. Simultaneous with the
request for registration of a branch ofce, a supervisor must be desig-
nated. A supervisor is not required to be registered as a FINRA [an
NASD] principal, but must be registered in Texas as an agent and is re-
sponsible for supervision of the activities of the branch ofce. A super-
visor may not supervise sales activities encompassing a broader range
of products than those covered by the supervisor’s qualication exam-
ination(s). Within 10 business days from when a supervisor ceases to
be employed or registered in such capacity by the dealer, a new super-
visor, qualied by passage of the appropriate examinations, must be
designated. Absent the designation of a new supervisor to the Securi-
ties Commissioner within the 10 business day period, the registration
of a branch ofce whose supervisor ceases to be employed as such by
a dealer may be automatically terminated. The branch ofce registra-
tion may be reinstated upon the designation of a qualied supervisor
and payment of the branch ofce registration fee. Each branch ofce
registered with the Securities Commissioner is subject to unannounced
inspections at any time during normal business hours.
(d) (No change.)
(e) Central Registration Depository System (CRD).
(1) Whenever the Texas Securities Act or Board rules re-
quire the ling of an application with the Securities Commissioner for
dealer or agent registration, members of FINRA [the National Associa-
tion of Securities Dealers, Inc. (NASD)] or applicants for membership
in FINRA [the NASD] shall make such ling electronically through the
CRD which is jointly operated by FINRA [the NASD] and the North
American Securities Administrators Association, Inc. (NASAA). Ap-
plicants shall use the applicable uniform form for the submission of the
ling in question and shall supplement their electronic ling by ling,
in paper form, the items listed in paragraphs (3) - (6) of subsection (a)
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(b) Examinations accepted.
(1) Each applicant must pass an examination on general se-
curities principles. This requirement may be satised by passing an
examination on general securities principles administered by FINRA
[the NASD]. As set forth in paragraph (3) of this subsection, applicants
for restricted registrations may substitute an examination dealing with
a particular type of security for an examination on general securities
principles.
(2) For purposes of this subsection, the Securities Commis-
sioner recognizes the following general examinations administered by
FINRA [the NASD]:
(A) (No change.)
(B) Series 2--FINRA [NASD] Non-Member General
Securities Examination; and
(C) (No change.)
(3) In lieu of an examination on general securities princi-
ples, the Securities Commissioner recognizes the following limited ex-
aminations, administered by FINRA [the NASD], for the correspond-
ing restricted registrations:
(A) - (G) (No change.)
(4) (No change.)
(c) Waivers of examination requirements.
(1) (No change.)
(2) A full waiver of the examination requirements of the
Texas Securities Act, §13.D, is granted by the Board to the following
classes of persons:
(A) - (F) (No change.)
(G) a person who completed the required examinations,
but whose registration has lapsed for more than two years and who has
been continually registered during the period of the lapse (or unregis-
tered for no more than 60 days when transferring from one employer to
another) with FINRA [the NASD] and the state securities regulator in
the state in which the person maintains its principal place of business.
(3) A partial waiver of the examination requirements of the
Texas Securities Act, §13.D, is granted by the Board to the following
classes of persons:
(A) applicants who have been continuously registered
with the Securities and Exchange Commission, FINRA[National Asso-
ciation of Securities Dealers, New York Stock Exchange], or any other
exchange listed in the Act, §6.F, or recognized by the Board pursuant to
§111.2 of this title (relating to Listed and Designated Securities) for 10
years immediately preceding the application for registration in Texas.
These applicants are required to pass an examination on state securities
law as required by subsection (b)(4) of this section;
(B) - (E) (No change.)
(4) (No change.)
(d) (No change.)
§115.4. Evidences of Registration.
(a) - (b) (No change.)
(c) Termination. A securities dealer is required to notify the
Securities Commissioner upon termination of any registered agent
from its employ. Upon receipt of such notication, the Commissioner
may terminate the registration. Dealers who are members of FINRA
[the NASD] must le through the CRD a Form U-5, Uniform Termi-




(a) - (b) (No change.)
(c) Exemptions from the requirements of subsection (b) of this
section:
(1) A dealer is not required to make or keep such records
of transactions cleared for such dealer by a member of FINRA [the
National Association of Securities Dealers, Inc.], the American Stock
Exchange, the Boston Stock Exchange, the Chicago Stock Exchange,
[the New York Stock Exchange,] the Pacic Stock Exchange, the
Chicago Board Options Exchange, or any other recognized and re-
sponsible stock exchange approved by the Securities Commissioner
pursuant to the Texas Securities Act, §6.F, where such records are
customarily made and kept by the clearing member.
(2) - (4) (No change.)
(d) - (g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 305-8303
CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES
7 TAC §116.2, §116.3
The Texas State Securities Board proposes amendments to
§116.2 and §116.3, concerning investment advisers and in-
vestment adviser representatives. The proposals would update
references to reect the creation of FINRA (Financial Industry
Regulatory Authority) from the merger of NASD and the member
regulation, enforcement, and arbitration functions of the New
York Stock Exchange.
Micheal Northcutt, Director, Registration Division, and Benette
Zivley, Director, Inspections and Compliance Division, have de-
termined that for the rst ve-year period the rules are in effect
there will be no foreseeable scal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Northcutt and Mr. Zivley also have determined that for each
year of the rst ve years the rules are in effect the public benet
anticipated as a result of enforcing the rules will be accurate ref-
erences to an industry organization. There will be no effect on
micro- or small businesses. There is no anticipated economic
cost to persons who are required to comply with the rules as
proposed. There is no anticipated impact on local employment.
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Comments on the proposal to be considered by the Board should
be submitted in writing within 30 days after publication of the
proposed sections in the Texas Register. Comments should be
sent to David Weaver, State Securities Board, P.O. Box 13167,
Austin, Texas 78711-3167, or sent by facsimile to (512) 305-
8310.
The amendments are proposed under Texas Civil Statutes, Arti-
cles 581-28-1 and 581-12-1.B. Section 28-1 provides the Board
with the authority to adopt rules and regulations necessary to
carry out and implement the provisions of the Texas Securities
Act, including rules and regulations governing registration state-
ments and applications; dening terms; classifying securities,
persons, and matters within its jurisdiction; and prescribing differ-
ent requirements for different classes. Section 12-1.B provides
the Board with authority to make rules authorizing a federal cov-
ered investment adviser or a representative of a federal covered
investment adviser to engage in rendering services as an invest-
ment adviser in this state on submission to and receipt by the
Commissioner of a notice ling, a consent to service of process,
and fee.
The proposed amendments affect Texas Civil Statutes, Articles
581-12, 581-12-1, 581-13, 581-18, and 581-19.
§116.2. Application Requirements.
(a) - (d) (No change.)
(e) Investment Adviser Registration Depository (IARD).
(1) Whenever the Texas Securities Act or Board rules re-
quire the ling of an application with the Securities Commissioner for
investment adviser or investment adviser representative registration,
such application must be led electronically via the IARD, which is
jointly operated by FINRA [the NASD], the North American Securi-
ties Administrators Association, Inc. (NASAA), and the Securities and
Exchange Commission (SEC). Applicants shall use the applicable uni-
form forms for the submission of the ling in question and shall sup-
plement their electronic ling by ling, in paper form, the items listed








(2) Each of these examinations (except the Texas Securities
Act examination) is administered by FINRA [the NASD] and can be
scheduled by submitting a Form U-10 to FINRA [the NASD].
(c) - (d) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 305-8303
TITLE 10. COMMUNITY DEVELOPMENT
PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION
CHAPTER 303. REGISTRATION
SUBCHAPTER A. REGISTRATION OF
BUILDERS
10 TAC §303.19
The Texas Residential Construction Commission ("commission")
proposes amendments to 10 TAC §303.19, relating to the re-
newal of registration for builders and remodelers in the state of
Texas as provided for in Title 16, Property Code. The amend-
ments are proposed to implement new agency procedures, clar-
ify the rules and incorporate recent legislative amendments to
the agency statute into its rules. In addition, the amendments
are proposed as part of an agency rule review plan pursuant
to Government Code §2001.039. This proposal supersedes the
amendments to §303.19 that was published in the August 24,
2007, issue of the Texas Register (32 TexReg 5255), which the
commission has withdrawn.
Section 303.19 describes the renewal process for registration of
homebuilders and remodelers.
Susan K. Durso, General Counsel, has determined that for each
year of the rst ve-year period the proposed amendments are
in effect there will be no scal implications for state or local gov-
ernments as a result of enforcing or administering the proposed
amendments.
Ms. Durso has also determined that for each year of the rst ve-
year period the proposed amendments are in effect the public will
benet from the enhanced registration requirements and clarity
of the procedures to regulate registered builders.
Ms. Durso has also determined that for each year of the rst
ve-year period the proposed amendments are in effect there
will be no signicant impact on individuals or large, small and mi-
cro-businesses because of the adoption of the proposed amend-
ments.
Ms. Durso has also determined that for each year of the rst ve-
year period the proposed amendments are in effect there should
be no effect on a local economy; therefore, no local employment
impact statement is required under Administrative Procedure Act
§2001.022.
Ms. Durso has also determined that for each year of the rst
ve-year period the proposed amendments are in effect there will
be no adverse economic impact on small business other than the
cost of renewal of the certicate of registration, which is required
by law to do business as a builder or remodeler in this state pur-
suant to Property Code §416.004 and §416.009. Furthermore,
the General Appropriations Act, House Bill 1, 80th Regular Ses-
sion, Texas Legislature, p. VIII-70, Rider 4, requires that the
commission impose the maximum statutory fee for builder regis-
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tration and renewal. Therefore, no regulatory exibility analysis
is required.
Interested persons may submit written comments (12 copies)
on the proposed amendments to Susan K. Durso, General
Counsel, Texas Residential Construction Commission, P.O.
Box 13509, Austin, Texas 78711. The deadline for submission
of comments is 30 days from the date of publication of the
proposed amendments in the Texas Register. Comments
received after that date will not be considered. Comments
should be organized in a manner consistent with the organiza-
tion of the proposed amendments. As part of the rule review,
the public may include comments on whether the rule is still
necessary. Comments may be submitted electronically to com-
ments@trcc.state.tx.us. For comments submitted electronically,
please include "Renewal Registration" in the subject line. Com-
ments submitted electronically to another electronic address or
that do not include "Renewal Registration" in the subject line
may not be considered.
The amendments are proposed pursuant to Chapter 416, Prop-
erty Code, which provides for the registration of builders and re-
modelers, and pursuant to Property Code §408.001, which pro-
vides more general authority for the commission to adopt rules
necessary for the implementation of Title 16, Property Code and
Government Code §2001.039, which requires agencies to peri-
odically review their rules.
The statutory provisions affected by these proposed amend-
ments are those set forth in Property Code, Chapters 408 and
416.
No other statutes, articles, or codes are affected by the proposed
amendments.
§303.19. Renewal of Registration for Builders and Remodelers.
(a) A [After March 1, 2004, a] person operating as a builder
or remodeler in this state must keep a current certicate of registration
and must timely renew its certicate of registration in order to remain
in good standing with the commission.
(b) The primary designated agent shall apply timely for re-
newal of the certicate of registration. [A builder that has been issued
an even-numbered builder registration certicate must renew its reg-
istration by the last day of February of each even-numbered year. A
builder that has been issued an odd-number certicate of registration
must renew its registration by February 28 of each odd-numbered year.
]
(c) A builder or remodeler that [who] fails to maintain a cur-
rent certicate of registration may be subject to a late fee, [and either]
an administrative penalty, or other disciplinary action, as determined
by the commission.
(d) In order to renew a certicate of registration, a builder or
remodeler shall submit a completed application for renewal of a cer-
ticate of registration and the required fee to the commission not later
than fteen (15) [thirty (30)] days prior to the end of the applicable reg-
istration period as provided in [subsection (b) of] this section.
(e) A builder or remodeler must respond completely and truth-
fully regarding criminal history and public nancial information, and
the ownership of all business entities registered with the commission.
Failure to respond completely and truthfully is a violation of Govern-
ment Code §2005.052 and will be considered evidence that the appli-
cant is not honest and trustworthy and does not have integrity, and may
result in denial of the renewal.
(f) All builders and remodelers that le renewal applications
with the commission and that have registered more than twenty-ve
homes in the prior calendar year must le their renewal applications
via the commission’s secure Web portal provided for online builder/re-
modeler renewal registration. A completed renewal application and
renewal fee must be submitted for each named individual or business
entity under which the applicant intends to operate as a builder or re-
modeler in this state.
(g) Builders and remodelers that are required to use the online
renewal process under subsection (f) of this section, but that are unable
to utilize the online system may submit a sworn afdavit to the Exec-
utive Director requesting a waiver from the required use of the online
process for renewal registration.
(h) The Executive Director may grant a waiver requested un-
der subsection (g) of this section, if the builder or remodeler submits a
sworn afdavit stating that the builder or remodeler:
(1) does not have the use of a credit card or access to online
banking for the purpose of making an online payment;
(2) does not have access to the internet; or
(3) other good cause for waiver as determined in the sole
discretion of the Executive Director.
(i) A decision by the Executive Director on whether to grant
a waiver under subsection (h) of this section is a nal agency decision
not subject to further administrative appeal.
(j) A builder or remodeler that failed to timely renew during a
previous renewal period and that alleges that it has not acted as a builder
or a remodeler in this state during the period in which it did not have
an active certicate of registration as required by law, must apply for
renewal of its certicate of registration under its existing builder regis-
tration number accompanied by a notarized afdavit that the company
has not acted as a builder since the registration expired.
(k) A builder or remodeler that registered with the commission
prior to September 1, 2007 and that has been issued an even-numbered
builder registration certicate must renew its registration by the last
day of February of each even-numbered year to remain in good stand-
ing. A builder or remodeler that renews its registration pursuant to this
subsection will renew thereafter every two years on the date indicated
in the letter accompanying the renewal certicate.
(l) A builder or remodeler that registered with the commission
prior to September 1, 2007, and that has been issued an odd-number
certicate of registration must renew its registration by February 28
of each odd-numbered year to remain in good standing. A builder or
remodeler that renews its registration pursuant to this subsection will
renew thereafter every two years on the date indicated in the letter ac-
companying the renewal certicate.
(m) A builder or remodeler that registers with the commission
for the rst time after September 1, 2007:
(1) will be required to renew its registration one year from
the date of approval of the initial registration as shown on the commis-
sion’s letter accompanying the original certicate of registration; and
(2) must show proof of having obtained ve hours of ap-
proved continuing education credits timely as required by §303.32 of
this chapter or the renewal application will be denied.
(n) A builder or remodeler that renews its registration with the
commission in accordance with subsection (m) of this section there-
after will renew its certicate of registration every two years from the
date that renewal is approved as shown on the commission’s letter ac-
companying the renewal card.
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER E. TEXAS STAR BUILDER
PROGRAM
10 TAC §303.300
The Texas Residential Construction Commission (’commission")
proposes amendments to 10 TAC §303.300, which sets forth
the requirements for qualication for the Texas Star Builder Pro-
gram. The amendments are the result of legislative changes to
the commission’s enabling Act that impact the Star Builder Pro-
gram. Also, the commission proposes changes to the member-
ship qualications for larger builders to encourage participation.
In addition, the commission is proposing program enhancements
that will improve member accountability for participation in pro-
gram requirements. Further, the commission has added to its
rule two more avenues to make the public aware of a builder’s
pending application for membership in the program through pub-
lication in a newspaper published in the same geographical area
of the builder’s designated address.
Susan K. Durso, General Counsel for the commission, has de-
termined that for each year of the rst ve year period that the
proposed amendments are in effect there will be no signicant
increase in expenditures or revenue for state government and
no scal impact for local government as a result of enforcing or
administering the amended section.
Ms. Durso has also determined that for each year of the rst
ve year period the proposed amendments are in effect the pub-
lic will benet from the enhanced program requirements, greater
opportunities for comment on the builders seeking membership
in the program, and a larger group of builders applying to the
program. There will not be an adverse effect on individuals, or
large, small or micro businesses. The program is voluntary and
to the extent that participation in the program includes increased
costs for maintaining continuing education requirements, any in-
creased cost to members is elective.
Ms. Durso has also determined that for each year of the rst ve-
year period the proposed amendments are in effect there should
be no effect on a local economy; therefore, no local employment
impact statement is required under the Administrative Procedure
Act, §2001.022.
Ms. Durso has also determined that for each year of the rst
ve-year period the proposed amendments are in effect there will
be no adverse economic impact on small business. Therefore,
no regulatory exibility analysis is required.
Interested persons may send written comments regarding the
proposed amendments to the Texas Residential Construction
Commission, P.O. Box 13509, Austin, Texas 78711-3509.
Comments regarding the amendments will be accepted for 30
days following the date of publication in the Texas Register.
Thereafter, the comments will not be considered as timely
led. Comments may also be submitted electronically to com-
ments@trcc.state.tx.us. For comments submitted electronically,
please include "Star Builder rule amendments" in the subject
line. Comments submitted electronically to another address or
with a different subject line may not be considered.
The amendments are proposed pursuant to Property Code
§408.001, which provides general authority for the commission
to adopt rules necessary for the implementation of Title 16,
Property Code and Property Code §416.011.
The statutory provisions affected by these proposed amend-
ments are those set forth in Property Code, Chapters 408 and
416.
No other statutes, articles, or codes are affected by the proposed
amendments.
§303.300. Texas Star Builder Program.
(a) Purpose. The Texas Star Builder Program is a voluntary
program for builders and remodelers that are registered and are in
good standing under Subchapter A of this chapter for a period of
twelve months immediately preceding their application to the program
and have registered at least three residential construction projects with
the commission. Participation in this program is not required to be a
builder or remodeler in the state [State] of Texas.
(b) Denitions. The following words and terms, when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise:
(1) Aging-in-place--universal design techniques allowing
a person to live comfortably, safely and independently while enjoying
daily rituals regardless of age.
(2) [(1)] Applicant--the [The] person identied on the Cer-
ticate of Registration issued by the commission pursuant to Subchap-
ter A of this chapter that applies for membership in the Texas Star
Builder Program under this section.
(3) Complaint--a written notice by a person or persons
to the commission stating a disagreement with or concern about a
builder’s performance, construction practices or business practices.
(4) [(2)] Continuing education--commission-approved
[Commission-approved professional] education courses or profes-
sional development activities such as workshops, seminars, institutes,
conferences or short-term courses [that a member must complete an-
nually for continued membership in the Texas Star Builder Program].
(5) [(3)] Continuous membership--a [A] period of member-
ship in good standing without voluntary or involuntary interruption or
lapse.
(6) Customer service handbook--a written program given
to each residential construction customer that demonstrates the mem-
ber’s commitment to customer service. Program elements must include
all of the following:
(A) documentation of the construction schedule from
start to nish;
(B) a description of the sub-contract construction se-
quencing and appropriate times for customer consultation or decisions;
(C) an agreement to provide written weekly updates on
construction progress;
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(D) procedures to remedy any variations;
(E) a written commitment to provide daily member or
construction manager site visits;
(F) construction site clean-up policies;
(G) construction site security and safety procedures;
and
(H) information about the commission, its complaint
procedures and its process for requesting a state sponsored inspection
for alleged post construction defects.
(7) EasyLiving Home™--a voluntary certication program
that species criteria in everyday construction to add convenience in
your new home and to welcome all friends, family and visitors regard-
less of age, size or physical ability.
(8) Employee involved in on-site construction activities--
an employee of the member who is responsible for residential con-
struction activities at the residential construction job site and whose
job duties include but are not limited to:
(A) acting as a project manager, superintendent or fore-
man;
(B) supervising construction crews or subcontractors;
(C) scheduling construction crews or subcontractors;
(D) inspecting construction work; or
(E) inventorying and inspecting the delivery of con-
struction materials to the site.
(9) Energy Star--the US Environmental Protection Agency
promulgated guidelines for products and designs that promote energy
efciency that conserves natural resources while providing a comfort-
able and healthy home environment.
(10) [(4)] Foundation Practices--
(A) Foundations are designed by a structural engineer
based on a site specic geotechnical report as may be required by the
engineer of record;
(B) The site specic geotechnical report is one that is
appropriate for the circumstances with the frequency and spacing of
the borings determined by the geotechnical engineer;
(C) Foundations are built as designed;
(D) The construction of the foundation system is in-
spected prior to the placement of the concrete by the engineer or an
employee of the engineer who issues an inspection report;
(E) If the foundation system is designed for post-ten-
sion cables, then the builder shall maintain a record of the stressing
certication;
(F) The builder makes a record of the elevations of the
foundation prior to substantial completion of the home or an improve-
ment to the home;
(G) The builder provides to the homeowner a nal sur-
vey showing that the site drainage is in accordance with the Interna-
tional Residential Code; and
(H) The builder who constructs the major structural
components of a single-family dwelling or duplex or a material im-
provement, for a period of ten years following the date of substantial
completion, shall maintain:
(i) the plans, specications, and recommendations
provided by the engineer and the geotechnical report if required;
(ii) the inspection report;
(iii) the stressing certication; and
(iv) the record of the original elevations.
(11) Green building--sustainable designs that use renewal
materials to conserve energy and environmental resources, provide
lower maintenance and better indoor air quality.
(12) [(5)] Member--a [A] person registered by the commis-
sion as a builder or remodeler or designated agent of a builder or remod-
eler [by the commission] who has been approved by the commission
for admission into the Texas Star Builder program.
(13) [(6)] Program Year--July 1 to June 30 of each calendar
year. [Beginning July 1, 2006, the twelve months from July 1 to June
30 each year will constitute a Program Year for the Texas Star Builder
Program.]
(14) [(7)] Responsible Party--an [An] individual who is au-
thorized to act on behalf of a business entity applying for membership
[that is a registered builder or remodeler] in transactions encumber-
ing [involving] amounts in excess of $100,000, excluding execution of
contracts or instruments of conveyance for the sale of a single lot or
dwelling unit, or the acquisition of materials for construction thereof.
(15) [(8)] SIRP--the [The] State-sponsored Inspection and
Dispute Resolution Process.
(16) [(9)] Universal Design Options--features [Features] in
residential construction that provide barrier-free access and easy mo-
bility and independence for people with a broad variety of physical
needs including all of the following: barrier-free construction of ex-
terior doors, [;] interior doorways and hallways; reinforced bathroom
walls, tubs and showers; and maximum height restrictions for switches,
boxes and thermostats.
(c) Eligibility.
(1) An applicant who is a sole proprietor must satisfy one
of the following:
(A) twelve years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas; [or]
(B) seven years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas, is an active builder
member of and with continuous membership in a trade association
related to the construction industry for at least ve years preceding the
date of the application; [or]
(C) ve years of experience immediately preceding the
application acting as a builder or remodeler of single family dwellings
or duplexes in the state [State] of Texas and the applicant or a respon-
sible party of the applicant holds a four-year degree in construction
science or its equivalent from an accredited college or university; or
(D) three years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas and the applicant
or a responsible party of the applicant has credible documentation of
completion of educational requirements administered by an associa-
tion or institution that designates a level of expertise in the residential
construction industry, such as the National Association of Home
Builders Graduate Builder and Remodeler Programs.
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(2) An applicant that is a business entity, which registered
fewer than 40 homes [40 homes or less] in the preceding twelve months,
must have at least one responsible party of the applicant who satises
one of the following:
(A) twelve years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the State of Texas; [or]
(B) seven years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas, is an active builder
member of and with continuous membership in a trade association
related to the construction industry for at least ve years preceding the
date of the application; [or]
(C) ve years of experience immediately preceding the
application acting as a builder or remodeler of single family dwellings
or duplexes in the state [State] of Texas and holds a four-year degree
in construction science or its equivalent from an accredited college or
university; or
(D) three years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas and has credible doc-
umentation of completion of educational requirements administered
by an association or institution that designates a level of expertise in
the residential construction industry, such as the National Association
of Home Builders Graduate Builder and Remodeler Programs.
(3) An applicant that is a business entity, which registered
more than 40 homes in the preceding twelve months, must have at
least one responsible party of the applicant and one employee of the
applicant who is involved in on-site construction activities [for each 40
homes registered in the preceding twelve months], who each satises
one of the following:
(A) twelve years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas; [or]
(B) seven years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas, is an active builder
member of and with continuous membership in a trade association
related to the construction industry for at least ve years preceding the
date of the application; [or]
(C) ve years of experience immediately preceding the
application acting as a builder or remodeler of single family dwellings
or duplexes in the state [State] of Texas and holds a four-year degree
in construction science or its equivalent from an accredited college or
university; or
(D) three years of experience immediately preceding
the application acting as a builder or remodeler of single family
dwellings or duplexes in the state [State] of Texas and has credible doc-
umentation of completion of educational requirements administered
by an association or institution that designates a level of expertise in
the residential construction industry, such as the National Association
of Home Builders Graduate Builder and Remodeler Programs.
(d) Financial Responsibility. An applicant must:
(1) provide documentation from a nancial institution that
includes a statement of the following information that at the time of the
application:
(A) Applicant has an excellent relationship with the -
nancial institution (or highest standard of relationship, as dened by
the nancial institution);
(B) Applicant is eligible for an extension of credit for
the purpose of residential construction;
(C) Applicant is not in default of any credit obligations
to the nancial institution; and
(D) The ofcer or ofcial of the nancial institution that
executes the document does not have actual knowledge that the appli-
cant, any afliate of the applicant, or any corporate ofcer, general part-
ner or constituent partner as identied by the applicant to the nancial
institution, has led for federal bankruptcy in this state or any state in
the seven years immediately preceding the date of the application.
(E) The ofcer or ofcial of the nancial institution that
executes the document does not have actual knowledge that the appli-
cant has overdrafts or past due notices that have not been brought cur-
rent in a timely manner within the standards of the lending industry;
and
(F) The ofcer or ofcial of the nancial institution that
executes the document does not have actual knowledge of any current
delinquency in property taxes, unsatised judgments or enforceable
mechanic’s and [or] materialmen’s liens on any property for which ap-
plicant entered into a transaction governed by the Act as a result of
failure to pay a subcontractor or supplier unless the builder has either:
(i) secured a properly led bond to indemnify the
lien pursuant to the provisions of Property Code Chapter 53, Subchap-
ter H;
(ii) secured the issuance of title insurance to protect
the homeowner against the lien claim; or
(iii) initiated legal action to contest the lien and
demonstrated proof of nancial responsibility to pay the costs of
defense of title to the property and pay the lien claim if the lien is
proven to be proper.
(2) provide a notarized afdavit in which [sworn or attested
statement of] the applicant attests that:
(A) the applicant, any afliate or corporate ofcer, gen-
eral partner or constituent partner of the applicant has not led for fed-
eral bankruptcy in this state or any other state in the seven years imme-
diately preceding the date of the application;
(B) the applicant is current on all state property taxes
unless a protest or legal challenge has been properly led;
(C) the applicant has no unpaid judgments;
(D) the applicant has no enforceable mechanic’s and
[or] materialmen’s liens on any property for which the applicant en-
tered into a transaction governed by the Act as a result of failure to pay
a subcontractor or supplier unless the builder has either:
(i) secured a properly led bond to indemnify the
lien pursuant to the provisions of Property Code Chapter 53, Subchap-
ter H;
(ii) secured the issuance of title insurance to protect
the homeowner against the lien claim; or
(iii) initiated legal action to contest the lien and
demonstrated proof of nancial responsibility to pay the costs of
defense of title to the property and pay the lien claim if the lien is
proven to be proper.
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(3) The requirements of a statement prepared by a nancial
institution in accordance with paragraph (1) of this subsection do not
require the nancial institution to conduct any independent investiga-
tion beyond the institution’s own records and the actual knowledge of
the ofcer or ofcial who executes the document.
(4) If an applicant is unable to obtain the required state-
ment in accordance with paragraph (1) of this subsection, an applicant
can submit instead a statement signed by an ofcer of its nancial in-
stitution on a commission-prescribed form that the institution does not
choose to provide the requested information or submit an afdavit by
the applicant attesting to the fact that the nancial institution was asked
to provide the information and refused.
(e) Insurance requirements.
(1) A remodeler-applicant must maintain a general liability
policy of:
(A) $300,000 per occurrence, if the applicant registered
between 25 - 75 homes in the preceding twelve months; or
(B) $500,000 per occurrence, if the applicant registered
between 76 - 125 homes in the preceding twelve months; or
(C) $1,000,000 per occurrence, if the applicant regis-
tered 126 or more homes in the preceding twelve months.
(2) A remodeler-applicant who has registered fewer than
25 homes in the preceding twelve months does not need to comply
with the general liability insurance requirements of this section.
(3) A builder-applicant must maintain a general liability
policy of:
(A) $300,000 per occurrence, if the applicant registered
between 50 - 150 [50 and 150] homes in the preceding twelve months;
(B) $500,000 per occurrence, if the applicant registered
between 151 - 350 [151 and 350] homes in the preceding twelve
months;
(C) $1,000,000 per occurrence, if the applicant regis-
tered between 351 - 1000 [351 and 1000] homes in the preceding twelve
months; or
(D) $2,000,000 per occurrence, if the applicant regis-
tered over 1,000 homes in the preceding twelve months.
(4) A builder-applicant who registered fewer than 50
homes in the preceding twelve months does not need to comply with
the general liability insurance requirements of this section.
(f) Construction Practices.
(1) During the Program Year the [The] applicant must par-
ticipate in at least three of the construction practices listed in this sub-
section. Before committing to participate in any construction practice
as a part of the application for membership, the applicant must have
the specic knowledge, skills or certication required to participate in
the practice. For construction practices requiring Executive Director
approval, the program information must be submitted with the applica-
tion. A construction program offered as an element of eligibility under
subsection (c) of this section may not also be used to fulll the re-
quirement of participation in a construction practice under this subsec-
tion. Construction practice programs under this section are: [provide a
sworn or attested statement that the applicant shall comply during the
term of membership with the requirements of at least three of the fol-
lowing:]
(A) [(1)] a green building program such as the Model
Green Home Building Guidelines sponsored by the National Associa-
tion of Home Builders, or any local governmental authority [or similar
publicly or privately sponsored programs as approved by the Executive
Director];
(B) [(2)] the Energy Star Program [or similar programs
as approved by the Executive Director];
(C) [(3)] the Certied Aging-in-Place Specialist Pro-
gram or EasyLiving Home™ [EasyLiving Home] Certication Pro-
gram;
(D) [(4)] a private inspection program for at least three
(3) phases of construction for all new residential construction projects
subject to registration by the commission [homes built] in [a] geo-
graphic area [areas] that are not inspected by municipal inspectors; or
[(5) another nationally-recognized program that requires a
greater standard of residential construction practice than required by
the commission pursuant to the commission-adopted limited warranty
and building and performance standards or usual and customary resi-
dential construction practices as approved by the Executive Director;
or]
(E) [(6)] the Foundation Practices as dened in this sec-
tion; or
(F) [(7)] provide homeowners with whom it enters into
a transaction governed by the Act with:
(i) a third-party warranty program offered by a com-
mission-approved third-party warranty company; or
(ii) [provide those homeowners with] a two-year
warranty for all one-year workmanship and materials items pursuant
to the building and performance standards set forth in Chapter 304,
Subchapter B of this title; or
(iii) a Customer Service Handbook specic to the
member provided for all customers signing contracts with the mem-
ber for qualifying projects; or
(G) [(8)] afrm that 8% of homes constructed annually
were built in accordance with Universal Design Options as dened in
this section; or[.]
(H) any other local or nationally recognized program
that requires a greater standard of construction practice than required
by the commission pursuant to the commission adopted limited war-
ranty and building and performance standards or usual and customary
construction practices or that provides an increased level of service for
residential construction consumers, as approved by the Executive Di-
rector.
(2) At the end of each program year, the member must pro-
vide proof of participation in each of the three construction practices
selected at the time of applications.
(g) [Participation.] Applicants must agree to actively partici-
pate in any eligible SIRP request submitted by a homeowner involv-
ing a residential construction project for which the applicant was the
builder or remodeler and must agree to respond to the homeowner in
good faith based on the nal non-appealable SIRP report and recom-
mendation.
(h) Construction Defects. An applicant is not eligible for
membership if [Effective January 1, 2007,] the number of home-
owner-submitted eligible SIRP requests for alleged construction
defects against an applicant that resulted in a nding of a construction
defect in the nal non-appealable inspection report exceeds [may not
exceed]:
PROPOSED RULES November 2, 2007 32 TexReg 7821
(1) two homes for applicants that registered fewer than 40
homes in the preceding twelve months; or
(2) ve percent of the number of homes registered for
applicants that registered 40 or more homes in the preceding twelve
months.
(i) Application. Applicants must submit a completed commis-
sion-prescribed application form and credible documentation support-
ing the information supplied in the application for each applicant seek-
ing membership or renewal [in the Texas Star Builder Program].
(1) An applicant may submit an application for member-
ship [in the Texas Star Builder Program] only once during a Program
Year.
(2) For each applicant seeking membership under this sec-
tion, the commission shall publish a notice of application in the Texas
Register, in a local newspaper of general circulation serving the geo-
graphical area in which the applicant maintains its designated address
as provided pursuant to §303.13 of this chapter, and on the commission
website.
(A) The commission shall accept written public com-
ment on each application submitted to the commission for a period of
twenty-one days following the date of publication of the notice.
(B) The commission will consider comments received
in response to published notices of application in the approval process.
(3) Applicants shall respond to inquiries from the commis-
sion for further information regarding an application for membership
or renewal of membership. Failure to respond [within 15 days] to a
request for information shall result in the administrative withdrawal of
the application.
(4) The commission shall issue a Texas Star Builder certi-
cate of membership to each applicant approved for membership [in the
Texas Star Builder Program] not later than twenty-one days following
the expiration of the comment period under this section.
(5) Failure to submit all requested documentation within
fteen days of notice of an incomplete application will result in the
administrative withdrawal of the application.
(6) [(5)] A Texas Star Builder certicate of membership
shall be effective for one Program Year unless revoked. For the initial
year of membership, the hours of continuing education and the number
of homes registered for purpose of compliance with selected construc-
tion practices will be prorated based on the quarter in which the appli-
cation is approved for applications approved after September 30 of a
Program Year. For purposes of this subsection, the Program Year will
be prorated by quarters for periods from October through December,
January through March, and April through June. [a two-year term of
membership to expire at the end of the second Program Year of mem-
bership from the date of issuance unless revoked, without prorating
any portion of a Program Year in which the membership is not yet ap-
proved.]
(j) Continuing education. [Beginning July 1, 2006,]
(1) All [all] members shall complete at least 16 hours of
continuing education per Program Year, except as provided in subsec-
tion (h) of this section for the initial year of membership. A member
may not submit for credit a continuing education course with the same
course content as one that has been previously submitted for credit by
the same member [cannot be repeated for credit].
(2) Each member shall comply with the continuing educa-
tion requirements for builders and remodelers set forth in §303.20 of
this chapter, in addition to the requirements of this section.
(3) Continuing education courses that satisfy the require-
ments for continuing education under §303.20(c) of this chapter may
be counted towards the continuing education requirements of this sec-
tion.
(4) [(1)] For purposes of this requirement:
(A) any individual member must maintain the continu-
ing education requirement;
(B) any member that is a business entity that registered
fewer than 40 homes in the preceding twelve months, shall require at
least one ofcer of the member to maintain the continuing education
requirement; [or]
(C) any member that is a business entity, that registered
between 40 - 100 [more than 40] homes in the preceding twelve months,
shall require that:
(i) one ofcer of the member [maintains the contin-
uing education requirement;] and
(ii) one responsible party or [for every 40 homes
registered,] one employee of the member who is involved in on-site
construction activities [shall also] maintain the continuing education
requirement; and[.]
(D) any member that is a business entity that registered
between more than 100 homes in the preceding twelve months shall
require that:
(i) one ofcer of the member and
(ii) one responsible party or one employee of the
member who is involved in on-site construction activities; and
(iii) for every 50 homes registered over 100, one em-
ployee of the member who is involved in on-site construction activities
maintain the continuing education requirement.
(E) Evidence of completion of the continuing education
requirements of this section must be submitted with each renewal ap-
plication.
[(D) Beginning July 1, 2006, and each Program Year
thereafter, members must submit evidence no later than June 30 of
each Program Year that they have completed the continuing education
requirements of this section during the preceding 12 months. Proof
of continuing education must be submitted to the commission with a
completed Texas Star Builder continuing education form and process-
ing fee.]
(5) [(E)] Approved Continuing Education Courses or Pro-
grams.
(A) [(i)] The commission [Executive Director] shall re-
view all courses or programs submitted and shall approve those suf-
cient to [that] satisfy the continuing education requirement, consider-
ing[. The Executive Director shall consider in the approval process of a
proposed training program,] the objective and purpose of the program,
the content and subject matter of each course and the qualications of
the presenters.
(B) Any person who wishes to sponsor a course or train-
ing program for continuing education purposes under this section must
submit a written request on a commission-prescribed form with a de-
tailed course agenda, a written course description and resume or bio-
graphical information of each speaker or presenter to the commission
for approval, not later than thirty days prior to the proposed event.
(C) Upon receipt of complete request for approval of
a continuing education course or credit, including all information re-
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quired under subparagraph (B) of this paragraph, approval will not be
withheld unreasonably.
[(ii) Any member that registers more than 30 homes
per year that wished to conduct an in-house training program for its em-
ployees or any person who wishes to sponsor a course or training pro-
gram for continuing education purposes under this section must submit
a written request for consideration, a detailed course agenda, a writ-
ten course description and resume or biographical information of each
speaker or presenter to the Executive Director for approval, not later
than sixty (60) days prior to the proposed event.]
(6) [(2)] Substitutions for Continuing Education Course-
work.
(A) A member may substitute not more than three credit
hours of continuing education per Program Year for participation in an
active leadership role (such as an ofcer or committee chairperson) in
a trade association for the Program Year in which the continuing edu-
cation hours would have been taken. To receive this leadership credit,
the member shall submit to the commission written verication from
the president, executive ofcer, or other equivalent of the association,
certifying the member’s leadership status.
(B) A member may not substitute more than two credit
hours of continuing education for self-study [in a Program Year]. To re-
ceive this self-study credit, the member must submit to the commission
a statement that veries the completion of self-study and a description
of the materials studied.
(C) A member may substitute instructor credit for up to
ve credit hours of continuing education in a Program Year. Each hour
of instruction given is equivalent to an hour of continuing education
credit. To receive this instructor credit, the member must submit to the
commission a copy of the published course agenda.
(k) Renewal. In order to renew membership in the Texas Star
Builder Program, a member [person] must submit a completed applica-
tion for renewal with the required documentation set forth in this sec-
tion to the commission not later than June 1 of a Program Year [thirty
days prior to the expiration of the effective date shown on the current
Texas Star Builder certicate of membership].
(l) Denial.
(1) The commission shall deny an application for member-
ship or the renewal of membership in the Texas Star Builder Program
if the commission determines that the applicant is ineligible for admis-
sion or for continued membership in the program.
(2) If the commission denies an application for member-
ship or the renewal of membership, the commission shall provide writ-
ten notice to the applicant not later than the fteenth business day fol-
lowing the expiration of the public comment period set forth in this
section.
(3) The commission shall state the reason(s) for denial of
membership or renewed membership in the Texas Star Builder Pro-
gram in its written notice to the applicant and provide notice and [an]
opportunity for appeal.
(m) Appeal of Denial.
(1) A denial under this section is nal unless the applicant
timely submits [An applicant who receives a notice of denial under
subsection (l) of this section may appeal the decision to the Executive
Director by submitting] a written request for reconsideration to the Ex-
ecutive Director not later than thirty days from the date of the notice of
denial [receipt of the notice of denial].
(2) The decision of the Executive Director regarding the
appeal is a nal agency decision not subject to further administrative
appeal.
(n) Revocation of Membership.
(1) The commission shall revoke a certicate of member-
ship in the Texas Star Builder Program if the commission determines
that:
(A) the member has been subject to a nal disciplinary
action from the commission pursuant to Chapter 418 of the Act;
(B) the member used fraud or deceit in obtaining the
certicate of membership;
(C) the member is no longer eligible for a Certicate of
Registration as a builder or remodeler or is no longer eligible to serve
as a designated agent for a builder or remodeler;
(D) the member’s Certicate of Registration is not in
good standing; [has been suspended, is placed in inactive status or the
member has been placed under a commission probation order; or]
(E) the member has failed to maintain the program’s
continuing education requirements as required by this section;[.]
(F) the member fails to demonstrate participation in
three construction practices;
(G) the member fails to respond to the commission con-
cerning a complaint; or
(H) the member fails to participate in a SIRP.
(2) If a membership is revoked, the commission shall pro-
vide written notice to the member not later than the fth day after the
revocation becomes effective.
(3) The commission shall state the reason(s) for the revo-
cation in its written notice to the member.
(4) A member whose certicate of membership is subject
to revocation [for a nding under paragraph (1)(B) of this subsection]
shall be provided an opportunity for appeal.
(o) Appeal from Revocation.
(1) A member whose membership has been revoked under
[subsection (n)(1)(B) of this section] may appeal the decision by sub-
mitting a written request for reconsideration to the Executive Director
within ten days of the date of the [receipt of] notice of revocation.
(2) The decision of the Executive Director on the appeal of
a revocation is a nal agency decision not subject to further adminis-
trative appeal.
(3) Upon expiration or notice of nal revocation of mem-
bership in the Texas Star Builder Program, the former member shall
immediately return the Texas Star Builder certicate of membership
and discontinue the use and dissemination of the "Texas Star Builder"
designation on all advertisements, promotions or written material.
(p) Recognition of Membership. A member may display the
Texas Star Builder logo so long as that member remains in good stand-
ing as a member of [in] the Texas Star Builder Program. Members
who have had continuous membership in the Texas Star Builder Pro-
gram may display the number of years of continuous membership.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 305. PRACTICE AND
PROCEDURES FOR HEARINGS AND
DISCIPLINARY ACTIONS
SUBCHAPTER A. GENERAL PROVISIONS
10 TAC §305.10
The Texas Residential Construction Commission ("commission")
proposes new §305.10 regarding a person’s false statement,
misrepresentation, or refusal to provide information to the com-
mission. The new rule implements the provisions of House Bill
1168 of the 80th Texas Legislature, which applies to all licensing
agencies. Under House Bill 1168, a "license" means a license,
certicate, registration, permit, or other authorization. The com-
mission issues registrations and certicates that fall within the
scope of House Bill 1168. Accordingly, the new rule implements
House Bill 1168 for the commission’s regulatory purposes.
The new rule provides that a person commits a violation if the
person makes a false statement in connection with applying for
or renewing a registration or certication with the commission;
makes a material misrepresentation to the commission, includ-
ing a material omission of information, in connection with apply-
ing for or renewing the registration or certication; fails or refuses
to provide information requested by the commission; or fails or
refuses to provide all of the person’s criminal history information
in response to the commission’s request for the information. The
new rule denes a request by the commission to include an ap-
plication form, letter, e-mail, facsimile transmission, or other form
of communication.
If a person violates the new rule, the commission could deny the
person’s application for registration or certication and may sus-
pend or revoke the person’s registration or certication, within
the connes of the commission’s authority under Title 16 of the
Property Code. A person subject to the new section would be
entitled to the same administrative procedures that govern other
denials, suspensions, and revocations by the commission.
The new rule will aid the commission in obtaining complete and
accurate information in its application process for persons who
wish to become registered and certied as a builder, a des-
ignated agent for a builder, a third-party inspector, or arbitra-
tor. It will permit the commission to better protect the public
by making sure that all applicants are truthful in their applica-
tions and provide full information regarding their criminal back-
grounds. The new rule also will aid the commission’s complaint
resolution process, by requiring timely responses from regis-
tered builders to complaints led against them by homeowners
and other persons.
Susan Durso, General Counsel, has determined that for each
year of the rst ve-year period that the new section is in effect
there will be no scal implications for state or local governments
as a result of enforcing or administering the proposed section.
Ms. Durso has also determined that for each year of the rst
ve-year period the proposed section is in effect the public will
benet from more complete, accurate, and truthful applications
for registration and certication being led with the commission
and by greater responsiveness to the commission’s complaint
resolution process.
Ms. Durso has also determined that for each year of the rst
ve-year period the proposed section is in effect there will be
no signicant effect on individuals or large, small, and micro-
businesses as a result of the adoption of the new rule.
Ms. Durso has also determined that for each year of the rst
ve-year period the proposed section is in effect there should
be no effect on a local economy; therefore, no local employment
impact statement is required under Administrative Procedure Act
§2001.022.
Ms. Durso has also determined that for each year of the rst
ve year period the proposed section is in effect there will be
no adverse economic effect on small businesses. Therefore, no
regulatory exibility analysis is necessary.
Interested persons may submit written comments (12 copies) on
the proposed rule to Susan K. Durso, General Counsel, Texas
Residential Construction Commission, P.O. Box 13509, Austin,
Texas 78711. The deadline for submission of comments is 30
days from the date of publication of the proposed section in the
Texas Register. Comments received after that date will not be
considered. Comments should be organized in a manner con-
sistent with the organization of the new rule. Comments may
be submitted electronically to comments@trcc.state.tx.us. For
comments submitted electronically, please include "False State-
ments" in the subject line. Comments submitted electronically
that are sent to a different address or that do not have "False
Statements" in the subject line may not be considered.
The new rule is proposed under Property Code §408.001, which
provides general authority for the commission to adopt rules nec-
essary for the implementation of Title 16 of the Property Code,
Property Code Chapters 418 and 419, and legislative revisions
to Government Code Chapter 2005, which establish the new
statutory authority for denial, suspension, or revocation for false
statements, misrepresentation, or refusal to provide information
to licensing agencies.
No other statutes, articles, or codes are affected by the proposal.
§305.10. False Statements, Misrepresentations, or Refusal to Provide
Information.
(a) A person commits a violation of this section if the person:
(1) makes a false statement in connection with applying for
or renewing a registration or certication with the commission;
(2) makes a material misrepresentation to the commission,
including a material omission of information, in connection with ap-
plying for or renewing the registration or certication;
(3) fails or refuses to provide information requested by the
commission; or
(4) fails or refuses to provide all of the person’s criminal
history information in response to the commission’s request for the in-
formation.
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(b) For the purposes of this section, a request by the commis-
sion may be made in an application, form, letter, e-mail, facsimile trans-
mission, or other form of written communication.
(c) If a person commits a violation of this section, the commis-
sion may deny the person’s application for registration or certication
and may suspend or revoke the person’s registration or certication or
may undertake other disciplinary action as described in this chapter that
is within the commission’s authority pursuant to Property Code Chap-
ters 418 and 419.
(d) A denial, suspension, or revocation of a certicate of reg-
istration or a certication under this section is governed by the same
administrative procedures described in this chapter that apply to other
denials, suspensions, and revocations by the commission.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 9. LP-GAS SAFETY RULES
SUBCHAPTER A. GENERAL REQUIRE-
MENTS
16 TAC §§9.8, 9.10 - 9.12, 9.51, 9.52, 9.54
The Railroad Commission of Texas proposes amendments to
§§9.8, 9.10 - 9.12, 9.51, 9.52, and 9.54, relating to Application
for a New Certicate; Rules Examination; Previously Certied In-
dividuals; Trainees; General Requirements for Training and Con-
tinuing Education; Training and Continuing Education Courses;
and Commission-Approved Outside Instructors.
The Commission proposes the amendments to update and
clarify certain LP-gas training and continuing-education require-
ments. For all of the rules in this proposal, the Commission
species an effective date of February 1, 2008.
In §9.8, the Commission proposes a non-substantive change to
clarify that the courses named in §9.51 or §9.52 may or may not
include Advanced Field Training (AFT) activities.
In §§9.10, 9.51, and 9.52, the Commission proposes to add
statements that, in addition to complying with NFPA 58, §§4.4
and 11.2, licensees and certied individuals must also comply
with the Commission’s training and continuing education rules.
In §9.10(a), the Commission proposes new paragraphs (6) and
(7). Proposed new paragraph (6) concerns time limits for exam-
inations. The time limits, proposed to begin June 1, 2008, would
require an applicant to complete a qualifying examination within
two hours or three hours, depending on the examination. Cate-
gory E management-level examinations and employee-level ex-
aminations for bobtail drivers and service and installation techni-
cians would be limited to three hours from the time the examina-
tion begins; all other examinations would be limited to two hours
from the time the examination begins. The examination proctor
is proposed to be the ofcial timekeeper. Examinees would be
required to turn in their examinations and answer sheets before
or at the end of the established time limit for the examination.
The proctor would mark any answer sheet that was not com-
pleted within the time limit.
The proposed time limits would not affect the open- or closed-
book status of qualifying examinations. Management-level ex-
aminations are currently closed book, and would remain so un-
der the current proposal. Employee-level examinations are cur-
rently open book, and would remain so under the current pro-
posal.
The Commission proposes these time limits for reasons of ef-
ciency. The Commission must be able to plan and budget for
the activities and expenses associated with the examination pro-
gram. This program is a substantial undertaking. In scal 2006
and 2007, AFRED staff administered a total of 6,586 qualifying
examinations, of which 6,022 (91 percent) were open-book, em-
ployee-level examinations that are unlimited as to time. It is not
unusual for examinees to arrive unprepared and spend an entire
day of their and their employers’ time researching the answers
to a 50-question test. In addition, 3,876 of these qualifying ex-
aminations (59 percent) were administered outside Austin, often
following an eight-hour training class, at donated or public fa-
cilities. The Commission’s expectation is that the managers of
some of these facilities who are not willing to let the Commission
use their building to give open-ended examinations after hours
may be willing to let AFRED do so with a guarantee that the ex-
aminations will end at a reasonable hour. In such cases, the
examinee, his or her employer, and AFRED staff would all ben-
et from not having to come back the next morning to take an
examination.
The Commission considers the proposed time limits reasonable.
Qualifying examinations vary in length according to the number
and complexity of the LP-gas activities they authorize the ex-
aminee to perform. A three-hour time limit is proposed for the
closed-book Category E management-level examination, which
currently has 175 questions, and for the open-book employee-
level bobtail driver and service and installation examinations,
which currently have 75 questions. Two-hour time limits are
proposed for all other closed-book management-level examina-
tions, which currently have between 25 and 100 questions, and
for all other open-book employee-level examinations, which cur-
rently have between 33 and 50 questions. The Commission
proposes to implement these time limits on June 1, 2008, by
which date AFRED will have published detailed study guides
that will enable applicants to prepare more adequately for all em-
ployee-level examinations and reduce or eliminate the need to
spend time researching the answers to questions during the ex-
amination.
In new paragraph (7), the Commission proposes wording that
employee-level LP-gas transport driver, DOT cylinder lling, and
motor/mobile fuel dispensing examinations may be offered in ei-
ther Spanish or English. This option, which is currently available
only to employee-level LP-gas transport driver examinees, is
proposed in response to requests from two LP-gas marketers to
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make the cylinder-lling and motor/mobile fuel dispensing exam-
inations, which are very often taken together, available in Span-
ish.
In §9.10(b), the Commission proposes a name change for one
examination and two new examinations. In paragraph (3), the
engine fuel examination is proposed to be changed to "On-Road
Motor Fuel" examination, with other clarifying wording added. In
paragraphs (4) and (5), new examinations for "Non-Road Motor
Fuel" and "Mobile Fuel" are proposed to clarify some distinctions
between these activities and allow individuals to certify accord-
ing to their actual job duties. In general, the On-Road Motor Fuel
examination is intended to cover LP-gas activities related to high-
way vehicles such as cars, trucks and buses that are propelled
by LP-gas. The Non-Road Motor Fuel examination is intended
to cover LP-gas activities related to off-road equipment such as
industrial forklifts and commercial mowers that are propelled by
LP-gas, but whose fuel systems differ signicantly from those
used on highway vehicles. The Mobile Fuel examination is in-
tended to cover LP-gas activities related to mobile LP-gas equip-
ment such as appliances installed on a trailer, catering truck or
mobile kitchen. In paragraph (8), the Commission proposes to
add stationary engines to the list of stationary LP-gas systems
relative to which a Service and Installation examination qualies
an individual to perform LP-gas activities. This change is pro-
posed to clarify which examination qualies an individual to per-
form LP-gas activities related to stationary engines such as those
that power generators and pumps. The Table in §9.10(b) is also
amended to include these changes. The new employee-level
non-road motor fuel and mobile fuel examinations will be avail-
able for employees of both Category E and Category L licensees.
These three examinations are often the subject of questions to
the Commission as to which examination an applicant needs to
take, and the Commission nds that the proposed changes will
improve safety by offering examinations that better reect the
way that LP-gas motor fuel and mobile fuel activities are per-
formed in actual industry practice.
The Commission proposes in §9.11(a) to add wording to require
an ultimate consumer and a state agency, county, municipality,
school district, or other governmental subdivision to notify
AFRED when a previously certied individual is hired, and to
delete §9.11(b) as redundant. Other new wording exempts
a state agency, county, municipality, school district, or other
governmental subdivision from this requirement if such entity
chooses not to certify its employees who perform LP-gas
activities. The Commission adds this wording to conform its
transfer-notication requirements for ultimate consumers and
for public entities that elect to certify their employees to the
transfer-notication requirements for licensees. Under the
rule as proposed, the Commission will be informed of LP-gas
certied individuals’ afliations and be able to send renewal
notices and other communications to the individual’s correct
work address, regardless whether he or she is employed by a
licensee, an ultimate consumer, or a public entity that elects to
certify its employees.
In §9.12, the Commission proposes to delete the requirement
that a licensee or ultimate consumer le LPG Form 16 for each
trainee at the time the trainee begins supervised LP-gas activi-
ties. This ling requirement is no longer necessary.
In §9.51(b)(3)(E), a reference is added to the on-road motor fuel,
non-road motor fuel, and mobile fuel certications, which are pro-
posed to be added in §9.10.
Some non-substantive clarifying changes are proposed in
§9.52(b)(1)(A) concerning some deadlines that have already
passed. In subsection (h), the Commission proposes some
changes to the Tables that list the LP-gas training and continuing
education courses. The rst table has no changes. In Table
2, the column entitled "Portable Cylinder Filling" is changed
to "DOT Cylinder Filling." The word "Dispensing" is added in
the column for "Motor & Mobile Fuel." The entire column for
"Bobtail Service & Installation" and the accompanying footnote
are proposed to be deleted. This category of certication is
no longer in use and has been replaced by separate bobtail
and service and installation certications. The "RV Technician"
column is proposed to be changed to "Recreational Vehicle."
The revision date for this table is proposed as February 2008.
Tables 3 and 4 include some changes to the CETP course num-
bers and titles; these changes match the current CETP course
titles. No substantive changes are proposed in these two tables.
The Commission proposes in §9.54(a)(1)(C) to add authorized
Category I outside instructors to the list of outside instructors
who may offer the applicable training and continuing education
classes to Category F, G, I, and J management-level certicate
holders and DOT cylinder lling and motor/mobile fuel dispenser
applicants and employee-level certicate holders. References to
Category I are also proposed in subsection (b)(2) and (j)(1).
Dan Kelly, director, Alternative Fuels Research and Education
Division, has determined that for each of the rst ve years the
proposed amendments will be in effect there will be scal impli-
cations for state government, in particular due to the proposed
amendments in §9.10 and §9.11. The changes in §9.10 will
affect the Commission by allowing training staff to better plan
out-of-town travel and to avoid unexpected delays and costs due
to examinations taking longer than planned. The Commission
may experience additional costs in developing the two new ex-
aminations and Spanish versions of some of the examinations;
these costs cannot be calculated, but will be handled through
the regular budget and duties assigned to AFRED. There may
be scal implications for local governments with regard to the
changes proposed in §9.11 depending on whether such entities
hire previously certied individuals.
Mr. Kelly has also determined that for each year of the rst ve
years the amendments will be in effect the public benet antici-
pated as a result of enforcing the amendments will be improve-
ment in safety due to a better trained LP-gas industry.
Mr. Kelly has determined that there may be some economic cost
to small businesses, micro-businesses, and individuals based on
the proposed time limits for examinations in §9.10 and the pro-
posed addition in §9.54 of Category I as potential outside instruc-
tors. Pursuant to Texas Government Code, §2006.002(c), the
Commission has determined that the cost for individual, small
business, or micro-business LP-gas licensees or examination
applicants may be affected if an individual cannot complete an
examination within the time limit, fails the examination, and must
retake it at a different time. Other individuals, small businesses,
or micro-businesses may experience cost savings if they or their
employees spend only two or three hours instead of an entire
day taking an examination. However, the Commission cannot
predict when or if that may occur. Individuals who wish to be-
come Category I outside instructors pursuant to §9.54 will incur
the costs for such applications; however, this is a voluntary ac-
tivity.
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The Commission assumes that there are LP-gas licensees or
examination applicants that meet the denitions of "micro-busi-
ness" and "small business" set forth in Texas Government Code,
§2006.001(1) and (2), respectively; however, the Commission
has no data on these businesses’ growth rates, employee
turnover rates, career-ladder programs, or other internal factors
that could require some of the businesses’ employees to take
new rules examinations. Further, the Commission does not
have information on these businesses’ gross receipts, sales
revenues, or labor costs. Therefore, the Commission is not able
to determine the exact cost of compliance based on the cost
for each employee, the cost for each hour of labor, or the cost
for each $100 of sales pursuant to Texas Government Code,
§2006.002(c). Finally, pursuant to Texas Government Code,
§2006.002, the Commission nds that, considering the purpose
of Texas Natural Resources Code, Chapter 113, which is to pro-
tect the health, welfare, and safety of the general public through
the Commission’s promulgation and adoption of rules and
standards relating to all aspects of the LPG industry, including
training, continuing education, and examination requirements,
it is not feasible to reduce any adverse effect the proposed
amendments could have on individuals, small businesses, or
micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. Comments should
refer to LPG Docket No. 1936, and will be accepted until
5:00 p.m. on Monday, December 3, 2007, which is 31 days
after publication in the Texas Register. The Commission nds
that this comment period is reasonable because the proposal
as well as an online comment form will be available on the
Commission’s web site several days prior to publication of
the proposal, giving interested persons over additional time to
review, analyze, draft, and submit comments. The Commission
encourages all interested persons to submit comments no
later than the deadline. The Commission cannot guarantee
that comments submitted after the deadline will be considered.
For further information, call Mr. Kelly at (512) 463-7291. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments under Texas Nat-
ural Resources Code, §113.051, which authorizes the Commis-
sion to adopt rules relating to any and all aspects or phases of
the LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public.
Statutory authority: Texas Natural Resources Code, §113.051.
Cross reference to statute: Texas Natural Resources Code,
Chapter 113, §113.051.
Issued in Austin, Texas on October 9, 2007.
§9.8. Application for a New Certicate.
(a) An applicant for a new certicate shall:
(1) - (2) (No change.)
(3) complete any required training and/or [and] AFT in
§9.51 and §9.52 of this title (relating to General Requirements for




(a) In addition to complying with NFPA §§4.4 and 11.2, an
[An] individual who les LPG Form 16 and pays the applicable nonre-
fundable examination fee may take the rules examination at the Com-
mission’s AFRED Training Center, 6506 Bolm Road, Austin, Texas,
between the hours of 8:00 a.m. and 12:00 noon, Monday through Fri-
day, except for state holidays, and at other designated times and loca-
tions around the state. Tuesdays and Thursdays are the preferred days
for examinations at the AFRED Training Center.
(1) - (5) (No change.)
(6) Time limits.
(A) Effective June 1, 2008, an applicant shall complete
the examination within the time limit specied in this paragraph.
(i) The Category E management-level (closed
book), Bobtail employee-level (open book), and Service and Instal-
lation employee-level (open book) examinations shall be limited to
three hours.
(ii) All other categories of management-level exam-
inations and all other employee-level examinations shall be limited to
two hours.
(B) The examination proctor shall be the ofcial time-
keeper.
(C) An examinee shall submit the examination and the
answer sheet to the examination proctor before or at the end of the
established time limit for an examination.
(D) The examination proctor shall mark any answer
sheet that was not completed within the time limit.
(7) The Commission may offer employee-level LP-Gas
Transport Driver, DOT Cylinder Filling, and Motor/Mobile Fuel
Dispensing examinations in Spanish or English.
(b) Table 1 of this subsection species the examinations of-
fered by the Commission.
Figure: 16 TAC §9.10(b)
(1) - (2) (No change.)
(3) The On-Road Motor [Engine] Fuel examination quali-
es an individual to install LP-gas motor [or mobile] fuel containers,
cylinders, and LP-gas motor fuel systems, and replace container valves
on motorized vehicles licensed to operate on public roadways [, includ-
ing trailers, catering trucks, mobile kitchens, tar kettles and similar ve-
hicles, and non-road vehicles such as industrial trucks and stationary
engines such as generators and pumps]. The On-Road Motor [Engine]
Fuel examination does not authorize an individual to ll LP-gas motor
or mobile fuel containers.
(4) The Non-Road Motor Fuel examination qualies an in-
dividual to install LP-gas motor fuel containers, cylinders, and LP-gas
motor fuel systems, and replace container valves on vehicles such as
industrial forklift trucks and lawnmowers. The Non-Road Motor Fuel
examination does not authorize an individual to ll LP-gas motor fuel
containers or cylinders.
(5) The Mobile Fuel examination qualies an individual to
install LP-gas mobile fuel containers, cylinders, and LP-gas mobile fuel
systems, and replace container valves on mobile fuel equipment such
as trailers, catering trucks, mobile kitchens, tar kettles, hot oil units,
auxiliary engines and similar equipment. The Mobile Fuel examination
does not authorize an individual to ll LP-gas mobile fuel containers
or cylinders.
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(6) [(4)] The DOT Cylinder Filling examination qualies
an individual to inspect, requalify, ll, disconnect and connect cylin-
ders, including industrial truck cylinders, and to exchange cylinder
valves. The DOT Cylinder Filling examination does not authorize an
individual to ll ASME motor or mobile fuel containers.
(7) [(5)] The Recreational Vehicle examination qualies
an individual to install LP-gas motor or mobile fuel containers, includ-
ing cylinders, and to install and repair LP-gas systems on recreational
vehicles. The Recreational Vehicle examination does not authorize an
individual to ll LP-gas containers.
(8) [(6)] The Service and Installation examination qual-
ies an individual to perform all LP-gas activities related to station-
ary LP-gas systems, including LP-gas containers, [and] appliances, and
stationary engines. The Service and Installation examination does not
authorize an individual to ll containers or operate an LP-gas transport.
(9) [(7)] The Appliance Service and Installation examina-
tion qualies an individual to perform all LP-gas activities related to
appliances, including installing, repairing and converting appliances,
installing and repairing connectors from the appliance gas stop through
the venting system, and to perform leak checks on the new or repaired
portion of an LP-gas system. The Appliance Service and Installation
examination does not authorize an individual to install a container, in-
stall or repair piping upstream of and including the appliance gas stop,
or to install, repair or adjust regulators.
(10) [(8)] The Motor/Mobile Fuel Dispensing examination
qualies an individual to inspect and ll motor or mobile fuel contain-
ers on vehicles, including recreational vehicles, cars, trucks, and buses.
The Motor/Mobile Fuel Dispensing examination does not authorize an
individual to ll LP-gas cylinders or ASME stationary containers.
(c) - (d) (No change.)
§9.11. Previously Certied Individuals.
[(a)] A licensee, an ultimate consumer, or a state agency,
county, municipality, school district, or other governmental subdi-
vision shall notify AFRED when a certied individual is hired by
ling LPG Form 16A and a nonrefundable $10 fee with AFRED
within 10 calendar days, or in lieu of that form, the $10 fee and a
written notice including the employee’s name as recorded on a current
driver’s license or Texas Department of Public Safety identication
card, employee social security number, names of the newly-hired
certied employee’s previous and new employers, and types of LP-gas
work to be performed by the newly-hired certied employee. A state
agency, county, municipality, school district, or other governmental
subdivision is exempt from this subsection if such entity chooses not
to certify its employees who perform LP-gas activities.
[(b) An ultimate consumer that operates an LP-gas transport
shall also comply with this section.]
§9.12. Trainees.
(a) A licensee or ultimate consumer may employ an individ-
ual as a trainee for a period not to exceed 45 calendar days without
that individual having successfully completed the rules examination as
specied in §9.10 of this title (relating to Rules Examination) subject
to the following conditions.
[(1)] The trainee shall be directly and individually super-
vised at all times by an individual who has successfully completed the
Commission’s rules examination for the areas of work being performed
by the trainee.
[(2) The licensee or ultimate consumer shall ensure that
LPG Form 16 is on le with AFRED for each trainee at the time that
the trainee begins supervised LP-gas activities. The trainee shall then
have 45 calendar days to pass the applicable rules examination.]
(b) - (d) (No change.)
§9.51. General Requirements for Training and Continuing Educa-
tion.
(a) In addition to complying with NFPA §§4.4 and 11.2, ef-
fective [Effective] March 1, 2001, individuals shall comply with the
training and continuing education requirements in this chapter.
(b) Applicants for new licenses or new certicates, as set forth
in §9.7 and §9.8 of this title (relating to Application for License and Li-
cense Renewal Requirements, and Application for a New Certicate,
respectively) and persons holding existing licenses or certicates shall
comply with the training or continuing education requirements in this
chapter. Any individual who fails to comply with the training or con-
tinuing education requirements by the assigned deadline may regain
certication by paying the nonrefundable course fee and satisfacto-
rily completing an authorized training or continuing education course
within two years of the deadline. In addition to paying the course fee,
the person shall pay any fee or late penalties to the Alternative Fuels
Research and Education Division (AFRED).
(1) - (2) (No change.)
(3) The training and continuing education requirements do
not apply to:
(A) - (D) (No change.)
(E) anyone certied only as a transport driver, or who
holds only an on-road motor fuel, non-road motor fuel, or mobile fuel
certication.
(4) (No change.)
(c) - (g) (No change.)
§9.52. Training and Continuing Education Courses.
(a) Training. In addition to complying with NFPA §§4.4 and
11.2, applicants [Applicants] for a new certication and applicants who
have passed a certication examination but have not completed an ap-
plicable training course shall complete training as specied in the ta-
bles in subsection (h) of this section prior to their rst certicate re-
newal deadline. Category E management-level applicants shall attend
the 80-hour class; Category F, G, I, and J management-level applicants
shall attend the 16-hour class; and Category D, K and M management-
level applicants and all applicants for employee-level certications that
are subject to training requirements shall attend an eight-hour class. A
certicate holder’s training deadline shall not be extended if that indi-
vidual retakes and passes an examination for the current category and
level of certication. A training deadline shall be extended only after
a certicate holder successfully completes an applicable training class.
(1) - (2) (No change.)
(b) Continuing education. A certicate holder shall complete
at least eight hours of continuing education every four years as specied
in the tables in subsection (h) of this section. Upon fulllment of this
requirement, the certicate holder’s next continuing education deadline
shall be four years after the May 31 following the date of the most
recent class the certicate holder has completed, unless the class was
completed on May 31, in which case the deadline shall be four years
from that date. A certicate holder’s continuing education deadline
shall not be extended if an examination for a current category and level
of certication is retaken and passed; a continuing education deadline
shall be extended only after a certicate holder successfully completes
an applicable continuing education class. An individual who completes
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a continuing education class after the assigned deadline shall have four
years from the original deadline to complete the next class.
(1) Continuing education requirements for certain cate-
gories.
(A) Certicate holders who hold only a Category D, F,
G, J, or K certicate as of the effective date of this section shall have
completed [complete] their initial continuing education requirement by
May 31, 2005. Beginning September 1, 2005, Category M and recre-
ational vehicle technician certicate holders shall have completed [un-
til May 31, 2006, to complete] their initial continuing education re-
quirement by May 31, 2006. Certicate holders who hold a Category
D, F, G, J, K, or M certicate or a recreational vehicle technician certi-
cate and who have more than one certication as of February 1, 2001,
shall complete their continuing education requirement by the continu-
ing education deadline assigned for the initial certicate. Public em-
ployees who were [are] certied as of June 1, 2006, shall have com-
pleted [complete] their continuing education requirement by May 31,
2007.
(B) (No change.)
(2) - (4) (No change.)
(c) - (g) (No change.)
(h) Available courses. Training and continuing education
courses and other information are shown in Tables 1 through 4 of this
subsection. Items on the tables marked with an "x" indicate courses
that meet training or continuing education requirements for manage-
ment-level or employee-level certicate holders in that category.
Figure: 16 TAC §9.52(h)
(i) (No change.)
§9.54. Commission-Approved Outside Instructors.
(a) General.
(1) AFRED may approve and award training or continu-
ing education credit for the management-level and employee-level ap-
plicants and certicate holders specied in this section offered by an
outside instructor provided the outside instructor complies with the re-
quirements of this section.
(A) - (B) (No change.)
(C) Authorized Category I outside instructors may offer
only the applicable training and continuing education classes to Cat-
egory F, G, I, and J management-level certicate holders and DOT
cylinder lling and motor/mobile fuel dispenser applicants and em-
ployee-level certicate holders.
(D) [(C)] Authorized Category M outside instructors
may offer only the applicable training and continuing education classes
to Category M management-level applicants and recreational vehicle
technician employee-level applicants or certicate holders.
(2) - (4) (No change.)
(b) Application process. Outside instructor applicants shall
submit the following to AFRED:
(1) (No change.)
(2) a copy of the applicant’s Category D, E, I, or M cur-
rent certication card or, in the case of Category D only, a copy of the
master or journeyman plumber/class A or B registration/examination
exemption certicate issued by the License and Permit Section of the
Gas Services Division;
(3) - (5) (No change.)
(c) - (i) (No change.)
(j) Continuing requirements. Outside instructors shall:
(1) maintain their Category D, E, I, or M certicate or Cat-
egory D registration/examination exemption certicate in continuous
good standing. The Train-the-Trainer class shall not count as credit
towards any training or continuing education requirements. Any in-
terruption of the required Category D, E, I, or M certication or Cate-
gory D registration/examination exemption certicate may result in the
Commission revoking the outside instructor’s approval;
(2) - (3) (No change.)
(k) - (l) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Railroad Commission of Texas
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 475-1295
CHAPTER 13. REGULATIONS FOR
COMPRESSED NATURAL GAS (CNG)
SUBCHAPTER C. CLASSIFICATION,
REGISTRATION, AND EXAMINATION
16 TAC §13.70, §13.73
The Railroad Commission of Texas proposes amendments to
§13.70 and §13.73, relating to Examination Requirements and
Renewals, and Employee Transfers.
The Commission proposes the amendments to establish reason-
able time limits for qualifying examinations and to extend to ulti-
mate consumers and public entities that hire previously certied
individuals the same rules that apply to CNG licensees that hire
previously certied individuals. The Commission proposes an
effective date of February 1, 2008, for these amendments.
In §13.70(a), the Commission proposes new paragraph (6).
Proposed new paragraph (6) concerns time limits for exam-
inations. The time limits, proposed to begin June 1, 2008,
would require an applicant to complete a qualifying examination
within two hours from the time the examination begins. The
examination proctor is proposed to be the ofcial timekeeper.
Examinees would be required to turn in their examinations and
answer sheets before or at the end of the established time limit
for the examination. The proctor would mark any answer sheet
that was not completed within the time limit.
The proposed time limits would not affect the open- or closed-
book status of qualifying examinations. Management-level ex-
aminations are currently closed book, and would remain so un-
der the current proposal. Employee-level examinations are cur-
rently open book, and would remain so under the current pro-
posal.
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The Commission proposes these time limits for reasons of ef-
ciency. The Commission must be able to plan and budget for
the activities and expenses associated with the examination pro-
gram.
The Commission considers the proposed time limits reasonable.
Qualifying examinations vary in length according to the number
and complexity of the CNG activities they authorize the exam-
inee to perform. Open-book employee-level examinations cur-
rently have 50 questions; closed-book management-level exam-
inations currently have either 50 or 100 questions. A two-hour
time limit is proposed for all examinations, based on approxi-
mately 22 minutes per question for an open-book examination
and approximately 1-1/4 to 22 minutes per question for a closed-
book examination.
In §13.73, the Commission proposes to add wording to require
an ultimate consumer and a state agency, county, municipal-
ity, school district, or other governmental subdivision to notify
AFRED when a previously certied individual is hired. Other new
wording exempts a state agency, county, municipality, school
district, or other governmental subdivision from this requirement
if such entity chooses not to certify its employees who perform
CNG activities. The Commission adds this wording to conform
its transfer-notication requirements for ultimate consumers and
for public entities that elect to certify their employees to the trans-
fer-notication requirements for licensees. Under the rule as pro-
posed, the Commission will be informed of CNG certied individ-
uals’ afliations and be able to send renewal notices and other
communications to the individual’s correct work address, regard-
less whether he or she is employed by a licensee, an ultimate
consumer, or a public entity that elects to certify its employees.
Dan Kelly, Director, Alternative Fuels Research and Education
Division, has determined that for each of the rst ve years the
proposed amendments will be in effect there will be scal implica-
tions for state government. The changes in §13.70 will affect the
Commission by allowing training staff to better plan out-of-town
travel and to avoid unexpected delays and costs due to exami-
nations taking longer than planned. There may be scal implica-
tions for local governments with regard to the changes proposed
in §13.73 depending on whether such entities hire previously cer-
tied individuals.
Mr. Kelly has also determined that for each year of the rst ve
years the amendments will be in effect the public benet antici-
pated as a result of enforcing the amendments will be improve-
ment in the efciency of operation of the Commission’s CNG
qualifying examination program.
Mr. Kelly has determined that there may be some economic cost
to small businesses, micro-businesses, and individuals based on
the proposed time limits for examinations in §13.70. Pursuant
to Texas Government Code, §2006.002(c), the Commission has
determined that the cost for individual, small business, or mi-
cro-business CNG licensees or examination applicants may be
affected if an individual cannot complete an examination within
the time limit, fails the examination, and must retake it at a dif-
ferent time. Other individuals, small businesses, or micro-busi-
nesses may experience cost savings if they or their employees
spend only two or three hours instead of an entire day taking an
examination. However, the Commission cannot predict when or
if that may occur.
The Commission assumes that there are CNG licensees or
examination applicants that meet the denitions of "micro-busi-
ness" and "small business" set forth in Texas Government Code,
§2006.001(1) and (2), respectively; however, the Commission
has no data on these businesses’ growth rates, employee
turnover rates, career-ladder programs, or other internal factors
that could require some of the businesses’ employees to take
new rules examinations. Further, the Commission does not
have information on these businesses’ gross receipts, sales
revenues, or labor costs. Therefore, the Commission is not able
to determine the exact cost of compliance based on the cost
for each employee, the cost for each hour of labor, or the cost
for each $100 of sales pursuant to Texas Government Code,
§2006.002(c). Finally, pursuant to Texas Government Code,
§2006.002, the Commission nds that, considering the purpose
of Texas Natural Resources Code, Chapter 116, which is to
protect the health, safety, and welfare of the general public by
adoption of necessary rules and standards relating to the work
of compression and liquefaction, storage, sale or dispensing,
transfer or transportation, use or consumption, and disposal
of compressed natural gas or liqueed natural gas, including
rules establishing examination requirements, it is not feasible
to reduce any adverse effect the proposed amendments could
have on individuals, small businesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. Comments should
refer to LPG Docket No. 1936, and will be accepted until
5:00 p.m. on Monday, December 3, 2007, which is 31 days
after publication in the Texas Register. The Commission nds
that this comment period is reasonable because the proposal
as well as an online comment form will be available on the
Commission’s web site several days prior to publication of the
proposal, giving interested persons over additional to review,
analyze, draft, and submit comments. The Commission en-
courages all interested persons to submit comments no later
than the deadline. The Commission cannot guarantee that
comments submitted after the deadline will be considered.
For further information, call Mr. Kelly at (512) 463-7291. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments under Texas Nat-
ural Resources Code, §116.034(a), which authorizes the Com-
mission to adopt rules providing examination requirements for
persons who are required or who wish to be licensed or regis-
tered under Chapter 116.
Statutory authority: Texas Natural Resources Code,
§116.034(a).
Cross reference to statute: Texas Natural Resources Code,
Chapter 116, §116.034(a).
Issued in Austin, Texas on October 9, 2007.
§13.70. Examination Requirements and Renewals.
(a) Examination general provisions.
(1) - (5) (No change.)
(6) Time limits.
(A) Effective June 1, 2008, an applicant shall complete
the examination within two hours.
(B) The examination proctor shall be the ofcial time-
keeper.
32 TexReg 7830 November 2, 2007 Texas Register
(C) An examinee shall submit the examination and the
answer sheet to the examination proctor before or at the end of the
established time limit for an examination.
(D) The examination proctor shall mark any answer
sheet that was not completed within the time limit.
(b) - (e) (No change.)
§13.73. Employee Transfers.
A licensee, an ultimate consumer, or a state agency, county, munici-
pality, school district, or other governmental subdivision shall notify
AFRED when a previously certied person is hired, by ling CNG
Form 1016A along with a $10 ling fee. Notication must include the
employee’s name as recorded on a current driver’s license or Texas De-
partment of Public Safety identication card, employee social security
number, name of previous and new licensee-employer, and types of
CNG work to be performed by the newly-hired certied employee. A
state agency, county, municipality, school district, or other governmen-
tal subdivision is exempt from this subsection if such entity chooses not
to certify its employees who perform CNG activities.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 14. REGULATIONS FOR
LIQUEFIED NATURAL GAS (LNG)
SUBCHAPTER A. GENERAL APPLICABILITY
AND REQUIREMENTS
16 TAC §14.2019, §14.2020
The Railroad Commission of Texas proposes amendments to
§14.2019 and §14.2020, relating to Certication Requirements,
and Employee Transfers.
The Commission proposes the amendments to establish reason-
able time limits for qualifying examinations and to extend to ulti-
mate consumers and public entities that hire previously certied
individuals the same rules that apply to LNG licensees that hire
previously certied individuals. The Commission proposes an
effective date of February 1, 2008, for these amendments.
In §14.2019(a), the Commission proposes new paragraph (6).
Proposed new paragraph (6) concerns time limits for examina-
tions. The time limits, proposed to begin June 1, 2008, would
require an applicant to complete a qualifying examination within
two or three hours, depending on the length of the examination,
from the time the examination begins. The examination proctor
is proposed to be the ofcial timekeeper. Examinees would be
required to turn in their examinations and answer sheets before
or at the end of the established time limit for the examination.
The proctor would mark any answer sheet that was not com-
pleted within the time limit.
The proposed time limits would not affect the open- or closed-
book status of qualifying examinations. Management-level ex-
aminations are currently closed book, and would remain so un-
der the current proposal. Employee-level examinations are cur-
rently open book, and would remain so under the current pro-
posal.
A three-hour time limit is proposed for the open-book em-
ployee-level LNG Delivery Truck Driver examination and for
the closed-book management-level Category 35 Retail and
Wholesale Dealers examination, which currently have 80 ques-
tions and 135 questions, respectively. A two-hour time limit is
proposed for all other LNG examinations, which currently have
from 40 to 60 questions (employee-level, open book) or 75 to
85 questions (management-level, closed book).
The Commission proposes these time limits for reasons of ef-
ciency. The Commission must be able to plan and budget for
the activities and expenses associated with the examination pro-
gram.
The Commission considers the proposed time limits reasonable.
Qualifying examinations vary in length according to the num-
ber and complexity of the LNG activities they authorize the ex-
aminee to perform. The three-hour time limit proposed for the
open-book employee-level LNG Delivery Truck Driver examina-
tion and for the closed-book management-level Category 35 Re-
tail and Wholesale Dealers examination would allow 2 1/4 min-
utes and 1 1/3 minutes per question, respectively. The two-hour
time limit proposed for all other examinations would allow 2 min-
utes per question for a 60-question examination and 3 minutes
per question for a 40-question examination.
In §14.2020, the Commission proposes to add wording to re-
quire an ultimate consumer and a state agency, county, munici-
pality, school district, or other governmental subdivision to notify
AFRED when a previously certied individual is hired. Other new
wording exempts a state agency, county, municipality, school
district, or other governmental subdivision from this requirement
if such entity chooses not to certify its employees who perform
LNG activities. The Commission adds this wording to conform
its transfer-notication requirements for ultimate consumers and
for public entities that elect to certify their employees to the trans-
fer-notication requirements for licensees. Under the rule as pro-
posed, the Commission will be informed of LNG certied individ-
uals’ afliations and be able to send renewal notices and other
communications to the individual’s correct work address, regard-
less whether he or she is employed by a licensee, an ultimate
consumer, or a public entity that elects to certify its employees.
Dan Kelly, director, Alternative Fuels Research and Education
Division, has determined that for each of the rst ve years the
proposed amendments will be in effect there will be scal im-
plications for state government. The changes in §14.2019 will
affect the Commission by allowing training staff to better plan
out-of-town travel and to avoid unexpected delays and costs due
to examinations taking longer than planned. There may be s-
cal implications for local governments with regard to the changes
proposed in §14.2020 depending on whether such entities hire
previously certied individuals.
Mr. Kelly has also determined that for each year of the rst ve
years the amendments will be in effect the public benet antici-
pated as a result of enforcing the amendments will be improve-
ment in the efciency of operation of the Commission’s LNG
qualifying examination program.
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Mr. Kelly has determined that there may be some economic cost
to small businesses, micro-businesses, and individuals based on
the proposed time limits for examinations in §14.2019. Pursuant
to Texas Government Code, §2006.002(c), the Commission has
determined that the cost for individual, small business, or mi-
cro-business LNG licensees or examination applicants may be
affected if an individual cannot complete an examination within
the time limit, fails the examination, and must retake it at a dif-
ferent time. Other individuals, small businesses, or micro- busi-
nesses may experience cost savings if they or their employees
spend only two or three hours instead of an entire day taking an
examination. However, the Commission cannot predict when or
if that may occur.
The Commission assumes that there are LNG licensees or
examination applicants that meet the denitions of "micro-busi-
ness" and "small business" set forth in Texas Government Code,
§2006.001(1) and (2), respectively; however, the Commission
has no data on these businesses’ growth rates, employee
turnover rates, career-ladder programs, or other internal factors
that could require some of the businesses’ employees to take
new rules examinations. Further, the Commission does not
have information on these businesses’ gross receipts, sales
revenues, or labor costs. Therefore, the Commission is not able
to determine the exact cost of compliance based on the cost
for each employee, the cost for each hour of labor, or the cost
for each $100 of sales pursuant to Texas Government Code,
§2006.002(c). Finally, pursuant to Texas Government Code,
§2006.002, the Commission nds that, considering the purpose
of Texas Natural Resources Code, Chapter 116, which is to
protect the health, safety, and welfare of the general public by
adoption of necessary rules and standards relating to the work
of compression and liquefaction, storage, sale or dispensing,
transfer or transportation, use or consumption, and disposal
of compressed natural gas or liqueed natural gas, including
rules establishing examination requirements, it is not feasible
to reduce any adverse effect the proposed amendments could
have on individuals, small businesses, or micro-businesses.
Comments on the proposal may be submitted to Rules Coor-
dinator, Ofce of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. Comments should
refer to LPG Docket No. 1936, and will be accepted until
5:00 p.m. on Monday, December 3, 2007, which is 31 days
after publication in the Texas Register. The Commission nds
that this comment period is reasonable because the proposal
as well as an online comment form will be available on the
Commission’s web site several days prior to publication of the
proposal, giving interested persons over additional to review,
analyze, draft, and submit comments. The Commission en-
courages all interested persons to submit comments no later
than the deadline. The Commission cannot guarantee that
comments submitted after the deadline will be considered.
For further information, call Mr. Kelly at (512) 463-7291. The
status of Commission rulemakings in progress is available at
www.rrc.state.tx.us/rules/proposed.html.
The Commission proposes the amendments under Texas Nat-
ural Resources Code, §116.034(a), which authorizes the Com-
mission to adopt rules providing examination requirements for
persons who are required or who wish to be licensed or regis-
tered under Chapter 116.
Statutory authority: Texas Natural Resources Code,
§116.034(a).
Cross reference to statute: Texas Natural Resources Code,
Chapter 116, §116.034(a).
Issued in Austin, Texas on October 9, 2007.
§14.2019. Certication Requirements.
(a) This section applies to all licensees and their employees
who perform LNG activities, and to any ultimate consumer who has
purchased, leased, or obtained other rights in any vessel dened by this
chapter as an LNG transport, including any employee of such ultimate
consumer if that employee drives or in any way operates such an LNG
transport. Only paragraph (2) of this subsection applies to an employee
of a state agency or institution, county, municipality, school district,
or other governmental subdivision. Driving a motor vehicle powered
by LNG or fueling of motor vehicles for an ultimate consumer by the
ultimate consumer or its employees do not in themselves constitute
LNG activities.
(1) - (5) (No change.)
(6) Time limits.
(A) Effective June 1, 2008, an applicant shall complete
the employee-level LNG Delivery Truck Driver examination and the
management-level Category 35 Retail and Wholesale Dealers exam-
ination within three hours and shall complete all other examinations
within two hours.
(B) The examination proctor shall be the ofcial time-
keeper.
(C) An examinee shall submit the examination and the
answer sheet to the examination proctor before or at the end of the
established time limit for an examination.
(D) The examination proctor shall mark any answer
sheet that was not completed within the time limit.
(b) - (e) No change.
§14.2020. Employee Transfers.
When a previously certied individual is hired, the licensee, ultimate
consumer, or state agency, county, municipality, school district, or
other governmental subdivision shall notify AFRED by ling a prop-
erly completed and signed LNG Form 2016A along with a $10 ling
fee. Notice shall include the employee’s name as recorded on a current
driver’s license or Texas Department of Public Safety identication
card, employee social security number, name of previous and new
licensee-employer, and types of LNG related work to be performed by
the newly-hired certied employee. A state agency, county, munic-
ipality, school district, or other governmental subdivision is exempt
from this subsection if such entity chooses not to certify its employees
who perform LNG activities.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Railroad Commission of Texas
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 475-1295
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PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 2. ENERGY EFFICIENCY AND
CUSTOMER-OWNED RESOURCES
The Public Utility Commission of Texas (commission) proposes
the repeal of §25.181 relating to Energy Efciency Goal and
§25.184 relating to Energy Efciency Implementation Project
and new §25.181 relating to Energy Efciency Goal. The pro-
posed new §25.181 raises the utilities’ energy efciency goals
from 10% of growth in demand to 15% growth in demand by
January 2009, and 20% growth in demand by January 2010,
and also establishes an energy goal. The proposed new section
also updates the cost effectiveness standard by adjusting the
avoided cost of energy calculation. The proposed new section
withdraws the prescribed incentive levels and provides the
utilities the exibility to set incentives at the lowest reasonable
cost per energy efciency project. The proposed new section
will provide a cost recovery factor to compensate a utility for
reasonable expenditures on energy efciency as well as a per-
formance bonus for exceeding its goal. The proposed repeal of
§25.184 removes the energy efciency program templates from
the rule so that they may more easily be rened, amended, and
added to. Project Number 33487 is assigned to this proceeding.
This rule is a competition rule subject to judicial review as
specied in PURA §39.001(e).
When commenting on specic subsections of the proposed new
rule, parties are encouraged to describe "best practice" exam-
ples of regulatory policies, and their rationale, that have been
proposed or implemented successfully in other states already
undergoing electric industry restructuring, if the parties believe
that Texas would benet from application of the same policies.
The commission is only interested in receiving "leading edge"
examples which are specically related and directly applicable
to the Texas statute, rather than broad citations to other state re-
structuring efforts.
Theresa Gross, Retail Market Oversight Division, has de-
termined that for each year of the rst ve-year period the
proposed repeals and new section are in effect, there will be no
scal implications for state or local government as a result of
enforcing or administering the section.
Ms. Gross has determined that for each year of the rst ve
years the proposed repeals and new section are in effect, the
public benet anticipated as a result of enforcing the proposed
repeals and new section will be an increase in energy efciency
services available to Texas customers and a decrease in overall
energy consumption. There may be some adverse economic
effect on small businesses or micro-businesses that participate
in the energy efciency programs as energy efciency service
providers but these costs cannot be quantied at this time.
These costs are the result of the exibility provided to the utilities
to set incentive levels at the lowest reasonable cost per project.
However, Ms. Gross has determined that the benets accruing
from implementation of the proposed repeals and new section
will outweigh these costs.
Ms. Gross has also determined that for each year of the rst ve
years the proposed repeals and new section are in effect, there
should be no effect on a local economy, and therefore no local
employment impact statement is required under Administrative
Procedure Act (APA), Texas Government Code §2001.022.
The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
ofces located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Tuesday, December 4,
2007, at 9:30 a.m. The request for a public hearing must be re-
ceived within 32 days after publication.
Comments on the proposed repeals and new section may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 32 days after publication. Sixteen copies of
comments to the proposed repeals and new section are required
to be led pursuant to §22.71(c) of this title. Comments should
be organized in a manner consistent with the organization of the
repeals and new section. The commission invites specic com-
ments regarding the costs associated with, and benets that will
be gained by, implementation of the proposed repeals and new
section. The commission will consider the costs and benets in
deciding whether to adopt the proposed repeals and new sec-
tion. All comments should refer to Project Number 33487.
In addition to comments on the proposed rule language, the com-
mission invites comments on the following questions:
1. Should §25.181 specify a third party to advertise or act as
an informational clearinghouse for the utilities’ energy efciency
programs? If so, who should that third party be and how should
this function be funded?
2. Should the calculation of avoided costs include avoided trans-
mission costs?
16 TAC §25.181, §25.184
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Public Utility Commission of Texas or in the Texas Register ofce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The proposed repeals are proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §§14.001, 14.002,
and 39.905 (Vernon 2007) (PURA). Section 14.001 provides the
commission the general power to regulate and supervise the
business of each public utility within its jurisdiction and to do any-
thing specically designated or implied by PURA that is neces-
sary and convenient to the exercise of that power and jurisdic-
tion; Section 14.002 provides the commission with the authority
to make and enforce rules reasonably required in the exercise of
its powers and jurisdiction; and Section 39.905 requires the com-
mission to provide oversight and adopt rules and procedures as
necessary, to ensure that the utilities can achieve their energy
efciency goals.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, and 39.905.
§25.181. Energy Efciency Goal.
§25.184. Energy Efciency Implementation Project.
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Public Utility Commission of Texas
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 936-7223
16 TAC §25.181
This new section is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§14.001, 14.002, and
39.905 (Vernon 2007) (PURA). Section 14.001 provides the
commission the general power to regulate and supervise the
business of each public utility within its jurisdiction and to do
anything specically designated or implied by PURA that is
necessary and convenient to the exercise of that power and
jurisdiction; Section 14.002 provides the commission with the
authority to make and enforce rules reasonably required in
the exercise of its powers and jurisdiction; and Section 39.905
requires the commission to provide oversight and adopt rules
and procedures as necessary, to ensure that the utilities can
achieve their energy efciency goals.
Cross Reference to Statutes: Public Utility Regulatory Act
§§14.001, 14.002, and 39.905.
§25.181. Energy Efciency Goal.
(a) Purpose. The purpose of this section is to ensure that:
(1) electric utilities administer energy efciency incentive
programs in a market-neutral, nondiscriminatory manner and do not
offer competitive services, except as permitted in §25.343 of this title
(relating to Competitive Energy Services) or this section;
(2) all customers, in all eligible customer classes and all
areas of an electric utility’s service area, have a choice of and access
to energy efciency alternatives that allow each customer to reduce
energy consumption, peak demand, or energy costs;
(3) each electric utility provides, through market-based
standard offer programs or limited, targeted, market-transformation
programs, incentives sufcient for retail electric providers and com-
petitive energy service providers to acquire additional cost-effective
energy efciency for residential and commercial customers equivalent
to at least:
(A) 10% of the electric utility’s annual growth in de-
mand of residential and commercial customers by December 31, 2007;
(B) 15% of the electric utility’s annual growth in de-
mand of residential and commercial customers by December 31, 2008,
and
(C) 20% of the electric utility’s annual growth in de-
mand of residential and commercial customers by December 31, 2009.
(b) Application. This section applies to electric utilities.
(c) Denitions. The following terms, when used in this sec-
tion, shall have the following meanings unless the context indicates
otherwise:
(1) Afliate--
(A) a person who directly or indirectly owns or holds
at least 5.0% of the voting securities of an energy efciency service
provider;
(B) a person in a chain of successive ownership of
at least 5.0% of the voting securities of an energy efciency service
provider;
(C) a corporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by an energy ef-
ciency service provider;
(D) a corporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by:
(i) a person who directly or indirectly owns or con-
trols at least 5.0% of the voting securities of an energy efciency ser-
vice provider; or
(ii) a person in a chain of successive ownership of
at least 5.0% of the voting securities of an energy efciency service
provider; or
(E) a person who is an ofcer or director of an energy
efciency service provider or of a corporation in a chain of successive
ownership of at least 5.0% of the voting securities of an energy ef-
ciency service provider;
(F) a person who actually exercises substantial inu-
ence or control over the policies and actions of an energy efciency
service provider;
(G) a person over which the energy efciency service
provider exercises the control described in subparagraph (F) of this
paragraph;
(H) a person who exercises common control over an en-
ergy efciency service provider, where "exercising common control
over an energy efciency service provider" means having the power,
either directly or indirectly, to direct or cause the direction of the man-
agement or policies of an energy efciency service provider, without
regard to whether that power is established through ownership or vot-
ing of securities or any other direct or indirect means; or
(I) a person who, together with one or more persons
with whom the person is related by ownership, marriage or blood rela-
tionship, or by action in concert, actually exercises substantial inuence
over the policies and actions of an energy efciency service provider
even though neither person may qualify as an afliate individually.
(2) Commercial customer--A non-residential customer
taking service at a metered point of delivery at a distribution voltage
under an electric utility’s tariff during the prior calendar year and a
non-prot customer or government entity, including an educational
institution. For purposes of this section, each metered point of delivery
shall be considered a separate customer.
(3) Competitive energy efciency services--Energy ef-
ciency services that are dened as competitive under §25.341 of this
title (relating to Denitions).
(4) Deemed savings--A pre-determined, validated estimate
of energy and peak demand savings attributable to an energy efciency
measure in a particular type of application that an electric utility may
use instead of energy and peak demand savings determined through
measurement and verication activities.
(5) Demand--The rate at which electric energy is used at a
given instant, or averaged over a designated period, usually expressed
in kilowatts (kW) or megawatts (MW).
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(6) Demand savings--A quantiable reduction in demand.
(7) Eligible customers--Residential and commercial cus-
tomers. In addition, to the extent that they meet the criteria for par-
ticipation in load management standard offer programs developed for
industrial customers and implemented prior to May 1, 2007, industrial
customers are eligible customers solely for the purpose of participating
in such programs.
(8) Energy efciency--Improvements in the use of electric-
ity that are achieved through facility or equipment improvements, de-
vices, or processes that produce reductions in demand or energy con-
sumption with the same or higher level of end-use service and that
do not materially degrade existing levels of comfort, convenience, and
productivity.
(9) Energy efciency measures--Equipment, materials, and
practices at a customer’s site that result in a reduction in electric en-
ergy consumption, measured in kilowatt-hours (kWh), or peak demand,
measured in kilowatts (kWs), or both. These measures may include
thermal energy storage and removal of an inefcient appliance so long
as the customer need satised by the appliance is still met.
(10) Energy efciency program--The aggregate of the en-
ergy efciency activities carried out by an electric utility under this
section or a set of energy efciency projects carried out by an electric
utility under the same name and operating rules.
(11) Energy efciency project--An energy efciency mea-
sure or combination of measures undertaken in accordance with a stan-
dard offer or market transformation program.
(12) Energy efciency service provider--A person who in-
stalls energy efciency measures or performs other energy efciency
services under this section. An energy efciency service provider may
be a retail electric provider or commercial customer.
(13) Energy savings--A quantiable reduction in a cus-
tomer’s consumption of energy.
(14) Growth in demand--The annual increase in demand in
the Texas portion of an electric utility’s service area at time of peak
demand, as measured in accordance with this section.
(15) Hard-to-reach customers--Residential customers with
an annual household income at or below 200% of the federal poverty
guidelines.
(16) Incentive payment--Payment made by a utility to an
energy efciency service provider under an energy-efciency program.
(17) Inspection--Examination of a project to verify that an
energy efciency measure has been installed, is capable of performing
its intended function, and is producing an energy saving or demand
reduction.
(18) Load control--Activities that place the operation of
electricity-consuming equipment under the control or dispatch of an
energy efciency service provider, an independent system operator or
other transmission organization or that are controlled by the customer,
with the objective of producing energy or demand savings.
(19) Load management--Load control activities that result
in a reduction in peak demand on an electric utility system or a shifting
of energy usage from a peak to an off-peak period or from high-price
periods to lower price periods.
(20) Market transformation program--Strategic efforts to
induce lasting structural or behavioral changes in the market that re-
sult in increased adoption of energy efcient technologies, services,
and practices, as described in this section.
(21) Measurement and verication--Activities intended to
determine the actual energy and demand savings resulting from energy
efciency projects as described in this section.
(22) Off-peak period--Period during which the demand on
an electric utility system is not at or near its maximum. For the purpose
of this section, the off-peak period includes all hours that are not in the
peak period.
(23) Peak demand--Electrical demand at the times of high-
est annual demand on the utility’s system.
(24) Peak demand reduction--Reduction in demand on the
utility system during the utility system’s peak period.
(25) Peak period--For the purpose of this section, the peak
period consists of the hours from one p.m. to seven p.m., during the
months of May, June, July, August, and September, excluding week-
ends and Federal holidays.
(26) Renewable demand side management (DSM) tech-
nologies--Equipment that uses a renewable energy resource (renewable
resource), as dened in §25.173(c) of this title (relating to Goal for
Renewable Energy) that, when installed at a customer site, reduces the
customer’s net purchases of energy, demand, or both.
(27) Standard offer contract--A contract between an energy
efciency service provider and a participating utility specifying stan-
dard payments based upon the amount of energy and peak demand sav-
ings achieved through the installation of energy efciency measures at
electric customer sites, the measurement and verication protocols, and
other terms and conditions, consistent with this section.
(28) Standard offer program--A program under which a
utility administers standard offer contracts between the utility and
energy efciency service providers.
(d) Cost-effectiveness standard. An energy efciency pro-
gram is deemed to be cost-effective if the cost of the program to the
utility is less than or equal to the benets of the program.
(1) The cost of a program includes the cost of incentives,
measurement and verication, and actual or allocated research and de-
velopment and administrative costs. The benets of the program con-
sist of the value of the demand reductions and energy savings, measured
in accordance with the avoided costs prescribed in this subsection. The
present value of the program benets shall be calculated over the pro-
jected life of the measures installed under the program.
(2) The avoided capacity cost shall be based on the esti-
mated capital cost of a new gas turbine, and the avoided energy costs
shall be based on wholesale energy costs.
(A) The initial avoided cost of capacity is $80/kW per
year. The avoided cost of capacity shall be adjusted every two years
based on the annual capacity costs of a new simple-cycle gas turbine,
using a recognized industry source of information, adjusted for line
losses.
(B) The initial avoided cost of energy is $0.055
cents/kWh. The avoided cost of energy shall be adjusted annually
to the simple average of the market clearing price in ERCOT for
balancing energy for the previous calendar year. For areas outside
of ERCOT with a regional transmission organization that has been
approved by the Federal Energy Commission and operates a balancing
market and publicly reports prices in the market, the avoided energy
cost may be adjusted to the simple average of the market clearing price
in the region for balancing service. For areas that do not have such a
regional transmission organization, the ERCOT avoided energy cost
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shall be used unless the commission determines a different avoided
cost for an area.
(e) Annual energy efciency goals. Electric utilities shall ad-
minister energy efciency programs to achieve at least a 15% reduc-
tion in the electric utility’s annual growth in demand of residential and
commercial customers by December 31, 2008; and 20% of the electric
utility’s annual growth in demand of residential and commercial cus-
tomers by December 31, 2009.
(1) A utility may carry over any reduction in growth in res-
idential and commercial demand that is achieved in 2007 in excess of
10% of its growth in demand to apply to the required savings in 2008.
Each utility’s demand-reduction goal shall be calculated as follows:
(A) Each year’s historical demand for residential and
commercial customers shall be adjusted for weather uctuations, us-
ing weather data for the most recent ten years. The utility’s growth in
residential and commercial demand is based on the average growth in
retail load in the Texas portion of the utility’s service area, measured at
the utility’s annual system peak. The utility shall calculate the average
growth rate for the prior ve years.
(B) The demand goal for energy-efciency savings for
a year is calculated by applying the percentage goal, prescribed in this
subsection, to the average growth in demand, calculated in accordance
with subparagraph (A) of this paragraph.
(C) A utility may submit for commission approval an
alternative method to calculate its growth in demand, for good cause.
(D) Beginning in 2009 a utility’s demand reduction goal
in megawatts for any year shall not be less than the previous year’s goal.
(E) Savings achieved through programs for hard-to-
reach customers shall be no less than 5.0% of the utility’s total demand
reduction goal.
(2) Beginning in 2008, an electric utility shall administer
an energy efciency program designed to meet an energy savings goal
calculated from its demand savings goal, using a 30% capacity factor.
(3) Electric utilities shall administer energy efciency pro-
grams to effectively and efciently achieve the goals set out in this
section.
(A) Incentive payments shall be made under standard
offer contracts or market transformation contracts, for energy savings
and demand reductions. Each electric utility shall establish standard
incentive payments to achieve the objectives of this section.
(B) Projects or measures under either the standard offer
or market transformation programs are not eligible for incentive pay-
ments or compensation if:
(i) A project would achieve demand or energy re-
duction by eliminating an existing function, shutting down a facility
or operation, or would result in building vacancies or the re-location
of existing operations to a location outside of the area served by the
utility conducting the program, except an appliance recycling program
consistent with this section.
(ii) A measure would be adopted even in the absence
of the energy efciency service provider’s proposed energy efciency
project, except in special cases, such as hard-to-reach and weatheriza-
tion programs.
(iii) A project results in negative environmental or
health effects, including effects that result from improper disposal of
equipment and materials.
(f) Cost recovery. An Energy Efciency Cost Recovery Factor
(EECRF) rate schedule shall be included in the utility’s tariff to permit
the utility to timely recover the reasonable costs of providing energy
efciency programs. The forecast of the energy efciency program
costs shall reect the spending necessary to meet the utility’s goals
under this section, subject to the limitations established in this section.
(1) A utility may request that an EECRF be established to
recover all of the utility’s forecasted annual energy efciency program
costs, if the commission order establishing the utility’s base rates does
not expressly include an amount for energy efciency program costs.
If a utility’s existing base rate order expressly includes an amount for
energy efciency program costs, the utility may request that an EECRF
be established to recover forecasted annual energy efciency program
costs in excess of the costs recovered through base rates.
(2) In any base rate case that is led after December 31,
2007 or is pending on that date, base rates shall not be set to recover
energy efciency costs.
(3) The EECRF shall be calculated to recover the costs as-
sociated with each program from the customer classes that receive ser-
vices under each program. In connection with any application to estab-
lish or change an EECRF, the utility shall identify costs by customer
class or submit factors to allocate costs among the customer classes and
shall propose charges for the recovery of the costs.
(4) Each year, a utility with an EECRF shall apply to adjust
the EECRF in order to minimize any over- or under-collection of en-
ergy efciency costs resulting from the use of the EECRF. The EECRF
shall be designed to permit the utility to recover any under-recovery of
energy efciency program costs or return any over-recovery of costs.
An application to change an EECRF that will take effect in January of
the following year shall be led not later than May 1.
(5) The EECRF may be changed in a general rate proceed-
ing or, if a general rate proceeding has not been conducted in the pre-
ceding year, an electric utility may petition to adjust its EECRF on an
annual basis.
(6) The commission may approve an energy charge or a
monthly customer charge for the EECRF. The EECRF shall be set at a
rate that will give the utility the opportunity to earn revenues equal to
the sum of the utility’s forecasted energy efciency costs, net of energy
efciency costs included in base rates, the energy efciency perfor-
mance bonus amount that it earned for the prior year under subsection
(h) of this section and any adjustment for past over- or under-recovery
of energy efciency revenues.
(7) A utility that is unable to establish an EECRF in 2008
due to a rate freeze may defer the costs of complying with this section
and recover the deferred costs through an energy efciency cost recov-
ery factor on the expiration of the rate freeze period.
(8) A utility’s program expenditures for 2008 shall not ex-
ceed 175% of its program budget for 2007 for residential and com-
mercial customers, as included in its April 1, 2006, ling. A utility’s
program expenditures for 2009 shall not exceed 250% of its program
budget for 2007 for residential and commercial customers, as included
in the April 1, 2006, ling.
(9) A utility’s application to establish or change an EECRF
shall include the information and schedules in any commission ap-
proved EECRF ling package, but at a minimum shall include testi-
mony and schedules showing the utility’s forecasted energy efciency
costs, energy efciency costs included in base rates, the Energy Ef-
ciency Performance Bonus amount that it earned for the prior year, any
adjustment for past over- or under-recovery of energy efciency rev-
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enues, information concerning the calculation of billing determinants,
and the following:
(A) the incentive payments by the utility, by program;
the utility’s administrative costs for its energy efciency programs for
the most recent year and for the year in which the EECRF is expected
to be in effect, including costs for the dissemination of information and
outreach; and other major administrative costs, and the basis for the
projection;
(B) billing determinants for the most recent year and for
the year in which the EECRF is expected to be in effect;
(C) the actual revenues attributable to the EECRF for
any period for which the utility seeks to adjust the EECRF for an under-
or over-recovery of EECRF revenues; and
(D) any other information that supports the determina-
tion of the EECRF.
(10) Upon a utility’s ling of an application to establish or
change an EECRF, the presiding ofcer shall set a procedural schedule
that will enable the commission to issue a nal order in the proceeding
as follows, except where good cause supports a different procedural
schedule:
(A) within 60 days after the application was led, if no
hearing is requested within 30 days of the ling of the application; or
(B) within 120 days after the application was led, if a
hearing is requested within 30 days of the ling of the application. If
a hearing is requested, the hearing will be held no earlier than the rst
working day after the 45th day after the application was led.
(11) In any proceeding to establish or change an EECRF,
the utility must show that:
(A) the costs to be recovered through the EECRF are
reasonable estimates of the costs necessary to provide energy efciency
programs and to meet the utility’s goals under this section;
(B) calculations of any under- or over-recovery of
EECRF revenues is consistent with this section;
(C) any energy efciency performance bonus for which
recovery is being sought is consistent with this section;
(D) the costs assigned or allocated to customer classes
are reasonable and consistent with this section;
(E) the estimate of billing determinants for the period
for which the EECRF is to be in effect is reasonable; and
(F) any calculations or estimates of system losses and
line losses used in calculating the charges are reasonable.
(12) The scope of a proceeding to establish or adjust an
EECRF is limited to the issues of whether the utility’s cost estimates
are reasonable, calculations of under- or over-recoveries are consistent
with this section, the calculation of any energy efciency performance
bonus is consistent with this section, the assignments and allocations
to the classes are appropriate, and the calculation of the EECRF is in
accordance with this subsection. The commission shall make a nal de-
termination of the reasonableness of the costs and performance bonuses
that the utility recovered through the EECRF.
(g) Incentive payments. The incentive payments for each cus-
tomer class shall not exceed 100% of avoided cost, as determined in
accordance with this section. The incentive payments shall be set by
each utility with the objective of achieving their energy and demand
savings goals at the lowest reasonable cost per program. Utilities may
adjust incentive payments during the program year, but such adjust-
ments must be clearly publicized in the materials used by the utility to
set out the program rules and describe the program to participating en-
ergy efciency service providers.
(h) Energy efciency performance bonus. A utility that ex-
ceeds its demand reduction goal established in this section at a cost that
does not exceed the limit established in this section shall be awarded
a performance bonus. The performance bonus shall be based on the
utility’s energy efciency achievements for the previous calendar year.
(1) The performance bonus shall entitle the utility to re-
ceive a share of the net benets realized in meeting its demand reduc-
tion goal established in this section.
(2) Net benets shall be calculated as the sum of total
avoided cost associated with the eligible programs administered by the
utility minus the sum of all program costs. Total avoided costs shall
be calculated in accordance with this section.
(3) A utility that exceeds 100% of its demand reduction
goal (DRG) shall receive a bonus equal to 1% of the net benets for
every 2% that the demand reduction goal has been exceeded, with a
maximum of a 20% of net benets bonus.
(4) A utility that meets at least 120% of its demand reduc-
tion goal with at least 10% of its savings achieved through Hard-to-
Reach programs shall receive an additional bonus equal to 10% of the
bonus calculated under paragraph (3) of this subsection.
(5) Any energy or demand savings achieved in 2007 that
are applied to a utility’s goal in 2008 are not eligible for a performance
bonus.
(i) Utility administration. The cost of administration may not
exceed 15% of the total program costs for a utility with 500,000 or more
residential and commercial customers. The cost of administration may
not exceed 20% of the total program costs for a utility with fewer than
500,000 residential and commercial customers.
(1) Administrative costs include all reasonable and neces-
sary costs incurred by a utility in carrying out its responsibilities under
this section, including:
(A) conducting informational activities designed to ex-
plain the standard offer programs and market transformation programs
to energy efciency service providers, retail electric providers, and ven-
dors;
(B) providing informational programs to improve cus-
tomer awareness of energy efciency programs and measures;
(C) conducting research concerning energy efciency
measures and programs to foster continuous improvement and inno-
vation in the application of energy efciency technology and energy
efciency program design and implementation,
(D) reviewing and selecting energy efciency programs
in accordance with this section;
(E) providing regular and special reports to the commis-
sion, including reports of energy and demand savings; and
(F) any other activities that are necessary and appropri-
ate for successful program implementation.
(2) A utility shall adopt measures to foster competition
among energy service providers, such as limiting the number of
projects or level of incentives that a single energy service provider
and its afliates is eligible for and establishing funding set-asides for
small projects.
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(3) A utility may establish funding set-asides or other pro-
gram rules to foster participation in energy efciency programs by mu-
nicipalities and other governmental entities.
(4) Electric utilities shall use standardized forms, proce-
dures, deemed savings estimates and program templates. The electric
utility shall le any standardized materials, or any change to it, with the
commission at least 60 days prior to its use. In ling such materials,
the utility shall provide an explanation of changes from the version of
the materials that was previously used.
(j) Standard offer programs. A utility’s standard offer program
shall be implemented through programs rules and standard offer con-
tracts that are consistent with this section. Standard offer contracts will
be available to any energy efciency service provider that satises the
contract requirements prescribed by the utility under this section and
demonstrates that it is capable of managing energy efciency projects
under an electric utility’s energy efciency program.
(k) Market transformation programs. Market transformation
programs are strategic efforts, including, but not limited to, incentives
and education designed to reduce market barriers for energy efcient
technologies and practices. Market transformation programs shall be
designed to obtain energy savings or peak demand reductions beyond
savings that would be achieved through compliance with existing
building codes and equipment efciency standards or standard offer
programs. Utilities should cooperate with the Retail Electric Providers,
and, where possible, leverage existing industry-recognized programs
that have the potential to reduce demand and energy consumption
in Texas, consider statewide administration where appropriate and,
where possible, leverage existing industry-recognized programs that
have the potential to reduce demand and energy consumption in Texas.
(l) Requirements for standard offer and market transformation
programs. A utility’s standard offer and market transformation pro-
grams shall meet the requirements of this subsection.
(1) Standard offer and market transformation programs:
(A) shall describe the eligible customer classes and al-
locate funding among the classes on an equitable basis;
(B) may offer standard incentive payments and specify
a schedule of payments that are sufcient to meet the goals of the pro-
gram, which shall be consistent with this section, or any revised pay-
ment formula adopted by the commission. The standard offer incentive
payments may include both payments for energy and demand savings,
as appropriate;
(C) shall not permit the provision of any product, ser-
vice, pricing benet, or alternative terms or conditions to be condi-
tioned upon the purchase of any other good or service from the utility
or its competitive afliate, except that only customers taking transmis-
sion and distribution services from a utility can participate in its energy
efciency programs;
(D) shall provide for a complaint process that allows:
(i) an energy efciency service provider to le a
complaint with the commission against a utility; and
(ii) a customer to le a complaint with the utility
against an energy efciency service provider;
(E) may permit the use of renewable DSM and com-
bined heat and power technologies; and
(F) may require energy efciency service providers to
provide the following:
(i) a description of how the value of any incentive
will be passed on to customers
(ii) evidence of experience and good credit rating;
(iii) a list of references;
(iv) all applicable licenses required under state law
and local building codes;
(v) evidence of all building permits required by gov-
erning jurisdictions; and
(vi) evidence of all necessary insurance.
(2) Standard offer programs:
(A) shall require energy efciency service providers to
identify peak demand and energy savings for each project in the pro-
posals they submit to the utility;
(B) shall be neutral with respect to specic technolo-
gies, equipment, or fuels. Energy efciency projects may lead to
switching from electricity to another energy source, provided that the
energy efciency project results in overall lower energy costs, lower
energy consumption, and the installation of high efciency equip-
ment. Utilities may not pay incentives for a customer to switch from
gas appliances to electric appliances except in connection with the
installation of high efciency combined heating and air conditioning
systems;
(C) shall require that all projects result in a reduction
in purchased energy consumption, or peak demand, or a reduction in
energy costs for the end-use customer;
(D) shall encourage comprehensive projects incorpo-
rating more than one energy efciency measure;
(E) shall be limited to projects that result in consistent
and predictable energy or peak demand savings over an appropriate
period of time based on the life of the measure; and
(F) may permit a utility to use poor performance, in-
cluding customer complaints, as a criterion to limit or disqualify an
energy efciency service provider or its afliate from participating in
a program.
(3) A market transformation program shall identify:
(A) program goals;
(B) market barriers the program is designed to over-
come;
(C) key intervention strategies for overcoming those
barriers;
(D) estimated costs and projected energy and capacity
savings;
(E) a baseline study that is appropriate in time and geo-
graphic region. In establishing a baseline, the study shall consider the
level of regional implementation and enforcement of any applicable
energy code;
(F) program implementation timeline and milestones;
(G) a description of how the program will achieve
the transition from extensive market intervention activities toward a
largely self-sustaining market;
(H) a method for measuring and verifying savings; and
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(I) the period over which savings shall be considered to
accrue, including a projected date by which the market will be suf-
ciently transformed so that the program should be discontinued.
(4) A market transformation program shall be designed to
achieve energy or peak demand savings, or both, and lasting changes in
the way energy efcient goods or services are distributed, purchased,
installed, or used over a dened period of time not to exceed ve years.
(5) A load-control standard-offer program shall not permit
an energy efciency service provider from receiving incentives under
the utility program for the same demand reduction for which it is com-
pensated under a demand response program conducted by an indepen-
dent organization, independent system operator, or regional transmis-
sion operator.
(m) Energy efciency plans and reports.
(1) Each electric utility shall le by April 1 of each year an
energy efciency plan and report, as described in this subsection. The
plan and report shall be led as a single document.
(2) Each electric utility’s energy efciency plan and report
shall describe how the utility intends to achieve the goals set forth in
this section and comply with the other requirements of this section. The
plan and report shall be based on calendar years. The plan and report
shall propose an annual budget sufcient to reach the goals specied in
this section. Each electric utility’s plan and report shall include:
(A) the utility’s total actual and weather-adjusted peak
demand and actual and weather-adjusted peak demand for residential
and commercial customers for the previous ve years;
(B) the demand goal calculated in accordance with this
section for the current year and the following year;
(C) the utility’s customers’ total actual and weather-ad-
justed energy consumption and actual and weather-adjusted energy
consumption for residential and commercial customers for the previ-
ous ve years;
(D) the energy goal calculated in accordance with this
section;
(E) a description of existing energy efciency programs
and an explanation of the extent to which these programs will be used
to meet the utility’s energy efciency goals;
(F) a description of each of the utility’s energy ef-
ciency programs that were not included in the previous year’s plan,
including measurement and verication plans if appropriate, and any
baseline studies and research reports or analyses supporting the value
of the new programs;
(G) an estimate of the energy and peak demand savings
to be obtained through each separate energy efciency program;
(H) a description of the customer classes targeted by the
utility’s energy efciency programs, specifying the size of the hard-to-
reach, residential, and commercial classes, and the methodology used
for estimating the size of each customer class;
(I) the proposed annual budget required to implement
the utility’s energy efciency programs, broken out by program for
each customer class, including hard-to-reach customers, and any set-
asides or budget restrictions adopted or proposed in accordance with
this section. The proposed budget shall detail the incentive payments
and utility administrative costs, including specic items for research
and information and outreach to energy efciency service providers,
and other major administrative costs, and the basis for estimating the
proposed expenditures;
(J) a discussion of the types of informational activities
the utility plans to use to encourage participation by energy efciency
service providers in energy efciency programs and to encourage re-
tail electric providers to participate in energy efciency programs, in-
cluding the manner in which the utility will provide notice of energy
efciency programs, and any other facts that may be considered when
evaluating a program;
(K) the utility’s energy goal and demand goal for the
prior ve years, as reported in annual energy efciency reports led in
accordance with this section;
(L) a comparison of projected savings (energy and de-
mand), reported savings, and veried savings for each of the utility’s
energy efciency programs for the prior two years;
(M) a description of the results of any market transfor-
mation program, including a comparison of the baseline and actual re-
sults and any adjustments to the milestones for a market transformation
program;
(N) expenditures for the prior ve years for energy and
demand incentive payments and program administration, by program
and customer class;
(O) funds that were committed but not spent during the
prior year, by program;
(P) a comparison of actual and budgeted program costs,
including an explanation of any increase or decreases of more than 10%
in the cost of a program;
(Q) information relating to the number of customers
served by each program by customer class;
(R) the utility’s most recent EECRF, the revenue col-
lected through the EECRF, energy efciency revenue collected through
base rates, and the control number under which the most recent EECRF
was established;
(S) the amount of any over- or under-recovery energy
efciency program costs whether collected through base rates or the
EECRF; and
(T) beginning with the report led in 2009, a list of any
counties that in the prior year were under-served by the energy ef-
ciency program.
(n) Review of programs. An electric utility’s energy efciency
program is subject to review, which may be initiated by an interested
person or commission staff ling a petition requesting a review. The
commission may formally review an electric utility’s energy efciency
program, on its motion or through a petition led by commission staff
or an interested person. The review under this section may relate to an
existing program, proposed new programs, or the failure of the utility
to implement a program. The initiation of a formal review of a utility’s
energy efciency plan does not preclude the utility from carrying out
existing or planned programs, unless a presiding ofcer or the commis-
sion issues an order requiring it to make a change in a program.
(o) Inspection, measurement and verication. Each standard
offer program shall include an industry-accepted measurement and ver-
ication protocol, such as the International Performance Measurement
and Verication Protocol, to measure and verify energy and peak de-
mand savings to ensure that the goals of this section are achieved. An
energy efciency service provider shall not receive nal compensation
until it establishes that the work is complete and measurement and ver-
ication in accordance with the protocol veries that the savings will
be achieved. If inspection of one or more measures is a part of the pro-
tocol, an energy efciency service provider shall not receive nal com-
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pensation until the utility has conducted its inspection on the sample of
measures and the inspections conrm that the work has been done.
(1) The energy efciency service provider is responsible
for the measurement of energy and peak demand savings using the ap-
proved measurement and verication protocol, and may utilize the ser-
vices of an independent third party for such purposes.
(2) Commission-approved deemed energy and peak de-
mand savings may be used in lieu of the energy efciency service
provider’s measurement and verication, where applicable. The
deemed savings approved by the commission before December 31,
2007 are continued in effect, unless superseded by commission action.
(3) An energy efciency service provider shall require that
each customer sign a certication indicating that the measures con-
tracted for were installed before nal payment is made to the energy
efciency service provider. Where the customer refuses to sign a cer-
tication, the energy efciency service provider may use other means
that are acceptable to the utility to demonstrate that the measures have
been installed.
(4) For projects involving over 30 installations, a statisti-
cally signicant sample of installations will be subject to on-site in-
spection in accordance with the protocol for the project to verify that
measures are installed and capable of performing their intended func-
tion. Inspection shall occur within 30 days of notication of measure
installation.
(5) Projects of less than 30 installations may be aggregated
and a statistically signicant sample of the aggregate installations will
be subject to on-site inspection in accordance with the protocol for the
projects to ensure that measures are installed and capable of perform-
ing their intended function. Inspection shall occur within 30 days of
notication of measure installation.
(6) The sample size for on-site inspections may be adjusted
for an energy efciency service provider under a particular contract,
based on the results of prior inspections.
(p) Weatherization program. Unless funding is provided under
PURA §39.903, each unbundled transmission and distribution utility
shall include in its energy efciency plan a targeted low-income energy
efciency program as described by §39.903(f)(2). Savings achieved
by the program shall count toward the transmission and distribution
utility’s energy efciency goal. Each utility shall include a proposed
funding level for the weatherization program in its energy efciency
plan.
(q) Energy Efciency Implementation Project - EEIP. The
commission may use an implementation project involving input by
interested persons to make recommendations to the commission with
regard to best practices in standard offer programs and market trans-
formation programs, modications to programs, standardized forms
and procedures, deemed savings estimates, and program templates,
and the overall direction of the energy efciency program established
by this section. The following functions may also be undertaken in
the energy efciency implementation project:
(1) development and review of statewide standard offer
programs;
(2) identication, design, and review of market transforma-
tion programs;
(3) determination of measures for which deemed savings
are appropriate and participation in the development of deemed savings
estimates for those measures;
(4) review of and recommendations on an independent
measurement and verication expert’s report;
(5) review of and recommendations on incentive payment
levels and their adequacy to induce the desired level of participation by
energy efciency service providers and customers;
(6) review of and recommendations on the utility annual
energy efciency plans and reports;
(7) periodic reviews of the cost effectiveness methodology;
and
(8) other activities as requested by the commission.
(r) Retail providers. Each electric utility in the ERCOT region
shall conduct outreach and information programs and otherwise use its
best efforts to encourage and facilitate the involvement of retail elec-
tric providers as energy efciency service companies in the delivery of
efciency and demand response programs. Electric utilities outside of
the ERCOT region shall provide customers with energy efciency ed-
ucation materials.
(s) Customer protection. Each energy efciency service
provider that provides energy efciency services to end-use customers
under this section shall provide the disclosures and include the con-
tractual provisions required by this subsection, except for commercial
customers with a peak load exceeding 50 kW.
(1) Clear disclosure to the customer shall be made of the
following:
(A) the customer’s right to a cooling-off period of three
business days, in which the contract may be canceled, if applicable
under law;
(B) the name, telephone number, and street address of
the energy efciency services provider and any subcontractor that will
be performing services at the customer’s home or business;
(C) the fact that incentives are made available to the en-
ergy efciency services provider through a program funded by utility
customers, manufacturers or other entities and the amount of any in-
centives provided by the utility;
(D) the amount of any incentives that will be provided
to the customer;
(E) notice of provisions that will be included in the cus-
tomer’s contract, including warranties;
(F) any potential adverse environmental or health ef-
fects associated with the energy efciency measures to be installed;
(G) the fact that the energy efciency service provider
must measure and report to the utility the energy and peak demand
savings from installed energy efciency measures;
(H) the liability insurance to cover property damage
carried by the energy efciency service provider and any subcontrac-
tor; and
(I) the nancial arrangement between the energy ef-
ciency service provider and customer, including an explanation of the
total customer payments, the total expected interest charged, all possi-
ble penalties for non-payment, and whether the customer’s installment
sales agreement may be sold;
(J) the fact that the energy efciency service provider is
not part of or endorsed by the commission or the utility; and
(K) a description of the complaint procedure estab-
lished by the utility under this section, and toll free numbers for the
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Ofce of Customer Protection of the Public Utility Commission of
Texas, and the Ofce of Attorney General’s Consumer Protection
Hotline.
(2) The energy efciency service provider’s contract with
the customer shall include:
(A) work activities, completion dates, and the terms and
conditions that protect residential customers in the event of non-perfor-
mance by the energy efciency service provider;
(B) provisions prohibiting the waiver of consumer pro-
tection statutes, performance warranties, false claims of energy savings
and reductions in energy costs; and
(C) a complaint procedure to address performance is-
sues by the energy efciency service provider or a subcontractor.
(3) When an energy efciency service provider completes
the installation of measures for a customer, it shall provide the customer
an "All Bills Paid" afdavit to protect against claims of subcontractors.
(t) Grandfathered programs. An electric utility that offered
a load management standard offer programs for industrial customers
prior to May 1, 2007 shall continue to make the program available, at
2007 funding and participation levels.
(u) Administrative penalty. The commission may impose an
administrative penalty or other sanction if the utility fails to meet a goal
for energy efciency under this section. Factors that may be considered
in determining whether to impose a sanction for the utility’s failure to
meet the goal include:
(1) the level of demand by retail electric providers and
competitive energy service providers for program incentives made
available by the utility through its programs;
(2) changes in building energy codes;
(3) changes in national or state appliance or equipment ef-
ciency standards; and
(4) the utility’s effectiveness in administering its energy ef-
ciency program.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION
CHAPTER 82. BARBERS
16 TAC §§82.10, 82.22, 82.29, 82.31, 82.70, 82.71, 82.78,
82.80, 82.100
The Texas Department of Licensing and Regulation ("Depart-
ment") proposes amendments to existing rules at Title 16, Texas
Administrative Code (TAC), §§82.10, 82.22, 82.29, 82.31, 82.70,
82.71, 82.80, and 82.100 and a new rule at 16 TAC §82.78, re-
garding the regulation of barbering.
These proposed rule changes are the second phase of Depart-
ment rulemaking necessary to implement changes in law en-
acted by House Bill 2106, 80th Legislature, and to make cer-
tain clean-up changes in the rules for barbering. Also included
in these proposed rules are reductions in the application and re-
newal fees for a Class A barber license.
The provisions of House Bill 2106 became effective on June 15,
2007 and require the Commission of Licensing and Regulation to
adopt rules necessary to implement the new legislation by Jan-
uary 1, 2008. These proposed rule changes were recommended
by the Advisory Board on Barbering at its meeting on October
15, 2007. Primarily, the rule changes implement provisions of
House Bill 2106 that create two new license types, dual shops
and mobile shops. A dual shop license will allow a combined bar-
ber and beauty shop to operate under one license. Currently, a
combined barber and beauty shop must hold both a barbershop
permit and a beauty shop license. A mobile shop license will
allow a shop offering barbering services to be operated as a mo-
bile unit, rather than in a xed location.
In §82.10, the denition of "barber establishment" is amended to
clarify that the Department’s jurisdiction under the barber statute
encompasses barber establishments that are not licensed. To
implement provisions of House Bill 2106, the denition of "bar-
ber establishment" is also amended to include dual shops and
mobile shops. The word "manicurist" is stricken to acknowledge
that there are now other types of specialty shops in the barber
program. The denition of "booth rental permit" is amended to
recognize that this type of permit would apply to a hair weaver
or hair braider and to a person who works in a dual shop. Def-
initions are added for the terms "dual shop" and "mobile shop,"
and the term "self-contained" is added to augment the denition
of a mobile shop.
Section 82.22 is amended to add licensing requirements for dual
shops and mobile shops. A dual shop must comply with all
statutory and rule requirements that apply to barbershops and
beauty shops. Because of the unique characteristics of a mo-
bile shop and the Department’s need to keep track of the loca-
tion of a mobile shop for the purpose of conducting inspections
or investigating complaints, specic requirements are added for
mobile shops. A mobile shop must provide the Department with
a permanent physical address from which the mobile unit is dis-
patched and to which the mobile unit is returned when not in
use; provide a permanent mailing address where correspon-
dence from the Department may be received; furnish a detailed
oor plan of the mobile shop; and be inspected and approved by
the Department before operation of the mobile shop.
Section 82.29 is amended to clarify that the requirements for an
establishment that is relocating do not apply to a mobile shop.
Section 82.31 is amended to add dual shops and mobile shops
to the list of license types that have a two-year term.
Section 82.70 is amended to add dual shops and mobile shops
to the list of individuals and establishments that may advertise in
the yellow pages under "Barber."
Section 82.71 is amended to add specic responsibilities that ap-
ply to dual shops. Dual shops must comply with all statute and
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rule requirements that apply to barbershops and those that ap-
ply to beauty salons. In addition, a dual shop that is without the
services of at least one licensed barber (or cosmetologist) for a
period of 90 days or more may not place any advertisement or
display any sign or symbol indicating that the shop offers bar-
bering (or cosmetology) services and must remove any existing
sign or symbol indicating that the shop offers barbering (or cos-
metology) services.
A new §82.78 is added to establish responsibilities that apply
specically to mobile shops. Generally, a mobile shop must com-
ply with health and safety requirements and all other require-
ments applicable to barber shops or specialty shops. A mobile
shop must maintain a physical address and must notify the De-
partment within 10 days of any change in physical or mailing
address. A mobile shop must maintain certain records for one
year after the record is made. To facilitate unannounced inspec-
tions by the Department, a mobile shop must comply with the
following two requirements to enable the Department to track
the shop’s location. First, the mobile shop must have a Global
Positioning System (GPS) tracking device that enables the De-
partment to track the shop over the Internet; and secondly, the
mobile shop must submit weekly itineraries to the Department.
Specic requirements are included for the equipment and use of
a mobile shop. Finally, the proposed new rule species that a
mobile shop will be subject to periodic inspections at least four
times each year.
Section 82.80 is amended to add application and renewal fees
for dual shop and mobile shop licenses. Based on the Depart-
ment’s annual fee review conducted pursuant to §51.202, Oc-
cupations Code, the Commission of Licensing and Regulation
voted at its meeting on September 21, 2007 to reduce the appli-
cation and renewal fees for a Class A barber license from $90
each to $70 each. The proposed rule includes this change. An
inspection fee is added for initial inspections of mobile shops. Fi-
nally, a provision is added to clarify that fees are generally non-
refundable.
Section 82.100 is amended to include certain statutory language
in the denition of "sterilize" or "sterilization." The rule now spec-
ies, as stated in §1603.352, Occupations Code, that a sterilizer
used to sterilize instruments in nail services must be listed with
the United States Food and Drug Administration.
William H. Kuntz, Jr., Executive Director, has determined that, for
each year of the rst ve-year period the proposed amendments
and new rule are in effect, the changes to costs and revenues
of the state will be as follows. The Department estimates that
there are 2,500 combined barber and beauty shops that would
be eligible for the new dual shop license upon renewal of the li-
censes. We assume that, because the licenses are issued for
a two-year period, half of that number would renew each year.
Since the proposed renewal fee of $100 for a dual shop license is
lower than the $129 in combined renewal fees for a barbershop
license and a beauty shop license, these rule changes will re-
sult in an annual decrease in revenue of approximately $36,250.
Offsetting this decrease will be a decrease in the Department’s
costs due to processing fewer renewal applications. The new
mobile shop license is not expected to have a signicant impact
on costs or revenues to the state because we anticipate a small
number of applicants for this type of license. The Class A bar-
ber license fee reductions will result in a decrease in revenue to
the Department of approximately $122,020 annually. There will
be no changes to costs or revenues of local government as a
result of enforcing or administering the proposed amendments
and new rule.
Mr. Kuntz also has determined that, for each year of the rst ve-
year period the proposed amendments and new rule are in effect,
the public benet will be as follows. Combined barber and beauty
shops will have decreased licensing costs that may be passed
on to customers. The statutory provision for mobile shops will be
implemented in a manner that protects public health and safety.
Mr. Kuntz also has determined that, for each year of the rst
ve-year period the proposed amendments and new rule are in
effect, there will be decreased costs to shops that provide both
barbering and cosmetology services because, beginning May 1,
2008, shops may maintain one dual shop license rather than two
separate licenses. The amount of savings for a new license ap-
plication would be $36 over a two-year period. The amount of
savings for license renewal would be $29 over a two-year period.
Mobile shops, which will probably include small or micro-busi-
nesses, will likely have signicant start-up costs in obtaining the
vehicle and necessary equipment. The amount would likely vary
widely, and the Department is unable to provide a comprehen-
sive estimate. As an example, the Department is aware of a GPS
tracking device system that would cost $469.95, plus $69.95
for service activation and a monthly fee of between $39.95 and
$49.95.
Comments on the proposal may be submitted to Caroline
Jackson, Legal Assistant, Texas Department of Licensing
and Regulation, P.O. Box 12157, Austin, Texas 78711, or
facsimile (512) 475-3032, or electronically: erule.comments@li-
cense.state.tx.us. The deadline for comments is 30 days after
publication in the Texas Register.
The amendments and new rule are proposed under Texas Oc-
cupations Code, Chapters 51, 1601, and 1603, which authorize
the Department to adopt rules as necessary to implement those
chapters and any other law establishing a program regulated by
the Department. In particular, many of these rule changes are
proposed to implement the provisions of House Bill 2106, 80th
Legislature.
The statutory provisions affected by the proposal are those set
forth in Texas Occupations Code, Chapters 51, 1601, and 1603.
No other statutes, articles, or codes are affected by the proposal.
§82.10. Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) (No change.)
(2) Barber Establishment--A barbershop, [manicurist] spe-
cialty shop, dual shop, mobile shop, or school, that is subject to regu-
lation [licensed] under the Act.
(3) - (6) (No change.)
(7) Booth Rental Permit--A permit that allows a barber,
[or] manicurist, hair weaver, or hair braider to lease space on the
premises of a barbershop, [or manicurist] specialty shop, or dual shop
to engage in the practice of barbering as an independent contractor.
(8) - (9) (No change.)
(10) Dual shop--A dual barber and beauty shop licensed
under Texas Occupations Code, §1603.205.
(11) [(10)] Hair braider--A person who holds a Hair Braid-
ing Specialty Certicate of Registration from the department to braid
hair. Such practice shall not include shampooing, conditioning, drying,
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styling, or applying any chemicals, including color chemicals, relaxers,
perm solutions, or other preparations to alter the color or to straighten,
curl or alter the structure of hair. A hair braider may trim hair exten-
sions only as applicable to the braiding process. Commercial hair may
be attached only by braiding and without the use of chemicals or adhe-
sives.
(12) [(11)] Hair Relating to Haircutting--The hair extend-
ing from the scalp of the head is recognized as the hair trimmed, shaped
or cut in the process of hair cutting.
(13) [(12)] Hair weaver--A person who holds a Hair Weav-
ing Specialty Certicate of Registration from the department to per-
form the services of a hair braider as dened in this section and, addi-
tionally, attach hair by any weaving method. Such practice may include
shampooing, conditioning, and drying performed in connection with a
hair weaving service. Such practice may not include styling, cutting,
or trimming hair except to the extent such activity is incidental to a
hair weaving service. Such practice shall not include the application of
color chemicals, relaxers, perm solutions, or other preparations to alter
the color or to straighten, curl, or alter the structure of hair.
(14) [(13)] License--A license, permit, certicate, or reg-
istration issued under the authority of the Act.
(15) [(14)] License by reciprocity--A process that permits
a barber license holder from another jurisdiction or foreign country to
obtain a Texas barber license without repeating barber education or
examination license requirements.
(16) [(15)] Line of Demarcation between "the hair" and
"the beard"--The demarcation boundary between scalp hair ("the hair")
and facial hair ("the beard") is a horizontal line drawn from the bottom
of the ear.
(17) Mobile Shop--A barbershop, specialty shop, or dual
shop that is operated in a self-contained, self-supporting, enclosed mo-
bile unit.
(18) [(16)] Provisional license--A license that allows a per-
son to practice barbering in Texas pending the department’s approval
or denial of that person’s application for licensure by reciprocity.
(19) [(17)] Registered Examination Proctor--An individ-
ual authorized by the Department to evaluate or grade a practical ex-
amination for the department for a certicate or license issued under
Texas Occupations Code, Chapter 1601.
(20) Self-Contained--Containing within itself all that is
necessary to be able to operate without connecting to outside utilities
such as water and electricity.
(21) [(18)] Sideburn--Part of a hair cut or style that is a
continuation of the natural scalp hair growth, does not extend below
the line of demarcation, and is not connected to any other bearded area
on the face.
(22) [(19)] Weaving--The process of attaching, by any
method, commercial hair (hair pieces, hair extensions) to a client’s
hair and/or scalp. Weaving is also known as hair integration or hair
intensication.
§82.22. Permit Requirements--Barbershops, Specialty Shops, Dual
Shops, Mobile Shops, and Booth Rental.
(a) To be eligible for a Barbershop, [or] Specialty Shop Permit,
a Dual Shop or Mobile Shop License, or a Booth Rental Permit, an
applicant must:
(1) submit the application on a department approved form;
(2) pay the fee required under §82.80; and
(3) meet other applicable requirements of the Act and this
chapter.
(b) - (c) (No change.)
(d) Dual Shop License--To be eligible for a Dual Shop Li-
cense, an applicant must comply with the requirements of the Act, this
chapter, Texas Occupations Code, Chapter 1602, and 16 TAC Chapter
83 for obtaining a beauty salon license and a barbershop permit;
(e) Mobile Shop License--To be eligible for a Mobile Shop
License, an applicant must:
(1) provide a permanent physical address from which the
mobile unit is dispatched and to which the mobile unit is returned when
not in use;
(2) provide a permanent mailing address where correspon-
dence from the department may be received;
(3) furnish a detailed oor plan of the mobile shop showing
compliance with the requirements of the Act and this chapter; and
(4) obtain an inspection of the mobile shop and be ap-
proved by the department prior to the operation of the mobile shop.
To ensure timely inspection, an applicant should submit a completed
application at least 45 days in advance of the anticipated date of
beginning operation of the mobile shop.
(f) [(d)] Booth Rental Permit--To be eligible for a booth rental
permit, an applicant must hold a valid Department-issued Class A bar-
ber certicate, manicurist license, hair weaving specialty certicate of
registration, or hair braiding specialty certicate of registration and
meet the requirements of this section.
§82.29. Establishment Relocation, Change of Ownership, Owner
Death or Incompetency.
(a) (No change.)
(b) If a barber establishment relocates, the licensee must apply
for a new barber establishment license and verify that the new establish-
ment meets the requirements of the Act and this chapter. Additionally,
a relocated school must be inspected prior to operation under the Act.
The requirements of this subsection do not apply to mobile shops.
(c) (No change.)
§82.31. Licenses--License Terms.
(a) The following licenses issued under this chapter shall have
a term of two years from the date of issuance:
(1) - (10) (No change.)
(11) Dual Shop License;
(12) Mobile Shop License;
(13) [(11)] Booth Rental Permit; and
(14) [(12)] Student Permit.
(b) (No change.)
§82.70. Responsibilities of Individuals.
(a) Only a permitted barber school, barbershop, [or] specialty
shop, dual shop, mobile shop, or a licensed barber may advertise in the
yellow pages of the telephone directory under "Barber."
(b) - (f) (No change.)
§82.71. Responsibilities of Barbershops, [and] Specialty Shops, and
Dual Shops.
(a) - (p) (No change.)
PROPOSED RULES November 2, 2007 32 TexReg 7843
(q) Dual shops shall:
(1) comply with all requirements of the Act and this chapter
applicable to barbershops;
(2) comply with all requirements of Texas Occupations
Code, Chapter 1602 and 16 TAC Chapter 83 applicable to beauty
salons; and
(3) if the shop is without the services of at least one licensed
barber (or cosmetologist) for a period of 90 days or more:
(A) not place any advertisement or display any sign or
symbol indicating that the shop offers barbering (or cosmetology) ser-
vices; and
(B) remove any existing sign or symbol indicating that
the shop offers barbering (or cosmetology) services.
§82.78. Responsibilities of Mobile Shops.
(a) A mobile shop shall comply with all health and safety re-
quirements and all other requirements of the Act and this chapter for
barbershops or specialty shops, as applicable, except as modied by
this section or as otherwise indicated.
(b) A mobile shop license holder shall maintain a permanent
physical address as required by §82.22(e). The mobile shop shall notify
the department in writing of any change in physical or mailing address
within 10 calendar days of the change.
(c) Records of appointments, itineraries, license numbers of
employees and independent contractors, and vehicle identication
numbers of the mobile shop shall be kept within the unit and made
available for inspection by department personnel. Records of appoint-
ments and itineraries shall be kept for a period of at least one year
from the date the record is made.
(d) A mobile shop shall:
(1) have a Global Positioning System (GPS) tracking de-
vice that enables the department to track the location of the mobile
shop over the Internet and meet the following requirements:
(A) the device shall be on board and functioning at all
times the mobile shop is in operation or open for business; and
(B) the mobile shop shall provide the department with
all information necessary to track the shop over the Internet; and
(2) submit to the department, in a manner specied by the
department, a weekly itinerary showing the dates, exact locations, and
times of service to be provided. The license holder shall submit the
itinerary not less than 7 calendar days prior to the beginning of ser-
vice described in the itinerary and shall submit to the department any
changes in the itinerary not less than 24 hours prior to the change. A
mobile shop shall follow the itinerary in providing service.
(e) Furniture shall be anchored to the unit.
(f) All chemicals in the mobile shop shall be stored in cabinets
secured with safety catches and shall be stored separate and apart from
other articles or equipment in the shop.
(g) A mobile shop shall display on both sides of the exterior of
the mobile shop, the mobile shop’s license number and a sign stating
the name of the shop.
(h) A mobile shop shall have a water heater that provides fresh,
hot water continuously and on demand.
(i) A mobile unit shall have a fresh water tank holding a suf-
cient amount of fresh water to perform the day’s business. If a mobile
unit’s fresh water supply is depleted, operation must cease until the
supply is replenished.
(j) A mobile shop shall have a functioning restroom within its
perimeter, including a self-contained, ush toilet with holding tank.
(k) No services may be performed outside the mobile shop or
while the mobile shop is in motion.
(l) A mobile shop may not be used as a residence or for any
other purpose besides providing barbering services.
(m) Periodic inspections of mobile shops under §82.52 shall
be conducted at least four times each year.
§82.80. Fees.
(a) Application Fees:
(1) Class A Registered Barber License--$70 [$90] (in-
cludes $10 newsletter fee)




(1) Class A Registered Barber License--$70 [$90] (in-
cludes $10 newsletter fee)
(2) - (12) (No change.)
(13) Dual Shop--$100
(14) Mobile Shop--$175
(c) - (h) (No change.)
(i) Inspection Fees (for each occurrence):
(1) Initial Inspection or Reinspection of school--$500
(2) Initial Inspection or Reinspection of mobile shop--$35
(3) [(2)] Risk-based Inspection Fees for schools and shops-
-$150
(j) All fees are nonrefundable, except as otherwise provided
by law or commission rule.
§82.100. Health and Safety Denitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
(1) - (8) (No change.)
(9) Sterilize or sterilization--To make free from live bacte-
ria or other microorganisms by use of an autoclave, dry heat or ultravi-
olet light sterilizer that is listed with the United States Food and Drug
Administration.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 22,
2007.
TRD-200705061
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 463-7348
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TITLE 22. EXAMINING BOARDS
PART 11. TEXAS BOARD OF NURSING
CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE
22 TAC §§217.13, 217.19, 217.20
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of
the Texas Board of Nursing or in the Texas Register ofce, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Texas Board of Nursing (BON) proposes the repeal of
§217.13 (Peer Assistance Programs), §217.19 (Incident-Based
Nursing Peer Review), and §217.20 (Safe Harbor Peer Review
for Nurses). The BON originally proposed an amendment to the
§217.13 in the August 3, 2007, edition of the Texas Register,
but upon further review of the Sunset recommendations, the
BON determined that further changes needed to be made. The
BON, therefore, determined that it was necessary to withdraw
the pending proposed amendment addressing peer assistance
programs, and to propose the repeal of the current rule and
re-propose a new rule.
House Bill 2426 (Sunset Bill) puts forth several requirements
for a peer assistance program utilized by the BON. Concurrent
with this proposed repeal of the existing rule is a proposed new
rule that implements those requirements listed in the Sunset Bill,
amending §301.4106, Texas Occupations Code, of the Nursing
Practice Act.
Senate Bill 993 (relating to nursing peer review) implements new
changes to the peer review process, so the BON based on a
recommendation by its Nursing Practice Advisory Committee,
proposes the repeal of the existing peer review rules in order
to address these changes. Concurrent with these repeals, the
BON will propose new rules addressing peer review, safe harbor,
and whistleblower protections.
Katherine Thomas, Executive Director, has determined that for
the rst ve-year period the proposal is in effect there will be no
additional scal implications for state or local government as a
result of implementing the proposal.
Katherine Thomas has also determined that for each year of the
rst ve years the proposal is in effect, the public benet will be
that the BON will more effectively fulll its mission. There will
not be any effect on small businesses or foreseeable anticipated
costs to affected individuals as a result of the implementation of
this proposal.
Written comments on the proposal may be submitted to Joy
Sparks, Assistant General Counsel, Texas Board of Nursing,
333 Guadalupe, Suite 3-460, Austin, Texas 78701; by email to
joy.sparks@bon.state.tx.us; or by facsimile to (512) 305-8101.
The proposal is pursuant to the authority of Texas Occupations
Code §301.151 which authorizes the BON to adopt, enforce,
and repeal rules consistent with its legislative authority under the
Nursing Practice Act.
Texas Occupations Code §§301.4106, 301.401, 301.402,
301.4025, 301.403, 301.404, 301.405, 301.407, 301.413,
301.457, 303.001, 303.0015, 303.005, 303.0075 and 303.011
are affected and implemented by this proposal.
§217.13. Peer Assistance Programs.
§217.19. Incident-Based Nursing Peer Review.
§217.20. Safe Harbor Peer Review for Nurses.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Board of Nursing
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 305-6823
22 TAC §§217.13, 217.19, 217.20
The Texas Board of Nursing (BON) proposes new §§217.13
(Peer Assistance Programs), 217.19 (Incident-Based Nursing
Peer Review and Whistleblower Protections), and 217.20 (Safe
Harbor Peer Review for Nurses and Whistleblower Protections).
Concurrent with these proposed new rules are the proposed
repeals of the existing rules.
House Bill 2426 (Sunset Bill) puts forth several requirements for
a peer assistance program utilized by the BON. The Nursing
Practice Act, Texas Occupations Code, §301.4105, requires that
the BON be notied when a nurse suspected of impaired behav-
ior is alleged to have also committed a nursing practice violation.
In addition, the BON is required in §301.4106 to adopt rules that
develop guidelines for its peer assistance programs by: outlining
the roles and responsibilities of the board and a peer assistance
program; outlining the process for a peer assistance program to
refer to the board complaints alleging a violation of the practice of
nursing; establishing requirements for successfully completing a
peer assistance program and for notifying the board of the suc-
cessful completion by a nurse the board has ordered to attend or
referred to the program; and establishing a procedure for eval-
uating the success of a peer assistance program established or
approved by the board. The proposed new §217.13 attempts to
implement these requirements.
At the July 2007 BON meeting, the board charged the Nursing
Practice Advisory Committee (NPAC) with the task of revising
the nursing peer review rules. The basic rules and concepts
of nursing peer review have been in existence since 1987, with
"parity of counsel" added in 1995, and safe harbor peer review
in 1997. It was not until the Board of Nursing and the Board
of Vocational Nurse Examiners combined in February 2004 that
safe harbor peer review became applicable and accessible to
LVNs. The peer review process is outlined in Texas Occupations
Code, ch. 303, Nursing Peer Review. Reporting requirements
are found in Tex. Occ., Code ch. 301 (Nursing Practice Act).
In 2001, after a year of deliberations on revisions by NPAC, as
well as response to public comments, the board repealed rule
§217.17, Minimal Procedural Standards During Peer Review,
and adopted two new rules that separated incident-based peer
review, the current §217.19, and safe harbor peer review, the
current §217.20. (The current rules have been proposed for re-
peal.)
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In response to the rst Institute of Medicine (IOM) report "To Err
is Human," the concept of having a peer review committee ex-
amine external factors contributing to a nursing error was incor-
porated into §217.19(a)(7) in 2001. As national patient safety
efforts continue to focus on external system factors, S.B. 993
amended §301.305(c) to require that a peer review committee
examine any required report of a nurse to the board by a nurse’s
employer or practice setting when a nurse is terminated, sus-
pended for seven or more days, or receives other substantive
disciplinary action. The intent is to prevent external factors that
negatively impact patient safety from going unchecked and un-
changed--the issues and surrounding circumstances do not go
away because the nurse was terminated, suspended, made a
"do not return," etc. New language in §301.305(c) further man-
dates that the peer review committee report to a facility’s patient
safety committee if it is determined that external factors did im-
pact or contribute to the nurse’s error.
Revisions to §217.16, Minor Incidents, went into effect May
17, 2006. It included a new section that permits a peer review
committee to utilize a smaller workgroup of the committee to
engage in fact-nding, analysis, and dialogue with the nurse
(§217.16(g)(2)). The workgroup is permitted to use informal
processes, and the nurse’s rights are protected through review
by the full committee prior to any report to the board. Proposed
revisions to Incident-Based Peer Review incorporate use of a
workgroup and tie in the minor incident rule in evaluation of one
or more nursing errors or a request for "safe harbor."
Senate Bill 993, addressing nursing peer review, also added pro-
tections for a nurse who reports a nurse, refuses to engage in
conduct, or assists a nurse with ling safe harbor because of un-
safe conditions for patients. This includes not only protections
for the nurse claiming safe harbor or reporting another nurse, but
also for the nurse reporting a facility or non-nurse health care
provider who the nurse believes in good faith is endangering pa-
tient safety. These "whistleblower" protections have been added
at the end of each rule, as well as included in the titles for each
rule, to assure that nurses are able to easily nd and be aware
that they do have these protections when upholding their duty to
always advocate for patient safety (§217.11(1)(B)).
With regard to Safe Harbor Peer Review (§217.20), besides ar-
ranging the rule for better ow and understanding, additions in-
clude addressing the nurse’s due process rights and providing
for a nurse to do a brief "initial" request for safe harbor at the
time asked to engage in the conduct, with provision to complete
the more detailed request later in the same work period but prior
to leaving the work area.
NPAC members also recommended redundancy on the most im-
portant step with safe harbor: invoking it at the time the nurse is
asked to engage in the conduct or to accept the assignment.
The committee agreed that a nurse may be handicapped by the
stress of the situation that is creating the danger to patients, while
at the same time trying to recall what steps to take to invoke safe
harbor. Repeating this vital step in more than one place in the
rule is intended to help the nurse nd and carry out this step that
protects the nurse’s license while enabling the nurse to protect
the patients. The BON agreed with these recommendations.
Katherine Thomas, Executive Director, has determined that, for
the rst ve-year period the proposal is in effect there will be no
additional scal implications for state or local government as a
result of implementing the proposal.
Katherine Thomas, Executive Director, has determined that, for
each year of the rst ve years the proposal is in effect, the public
benet will be that the BON will more effectively fulll its mission
of protecting members of the public. There will not be any fore-
seeable effect on small businesses or foreseeable anticipated
costs to affected individuals as a result of the implementation of
this proposal.
Written comments on the proposal may be submitted to Joy
Sparks, Assistant General Counsel, Texas Board of Nursing,
333 Guadalupe, Suite 3-460, Austin, Texas, 78701; by e-mail to
joy.sparks@bon.state.tx.us; or by facsimile to (512) 305-8101.
The proposal is pursuant to the authority of Texas Occupations
Code, §301.151 which authorizes the BON to adopt, enforce,
and repeal rules consistent with its legislative authority under the
Nursing Practice Act. Texas Occupations Code, §§301.4105,
301.4106, 301.401, 301.402, 301.4025, 301.403, 301.404,
301.405, 301.407, 301.413, 301.457, 303.001, 303.0015,
303.005, 303.0075, and 303.011 are affected and implemented
by this proposal.
§217.13. Peer Assistance Program.
(a) A peer assistance program for nurses approved by the
Board under chapter 467, Health and Safety Code, will identify,
monitor, and assist with locating appropriate treatment for those nurses
whose practice is impaired or suspected of being impaired by chemical
dependency, mental illness or diminished mental capacity so that they
may return to practice safe nursing.
(b) Role of the Board of Nursing and Peer Assistance Program.
(1) The Board of Nursing will retain the sole and exclusive
authority to discipline a nurse who has committed a practice violation
under §301.452(b) of the Nursing Practice Act regardless of whether
such violation was inuenced by chemical dependency, mental illness,
or diminished mental capacity. The Board will balance the need to
protect the public and the need to ensure the nurse seeks treatment in
determining whether the nurse is appropriate for participation in an
approved peer assistance program.
(2) The program shall report to the board, in accordance
with policies adopted by the board, a nurse reported to the program
who is impaired or suspected of being impaired for chemical depen-
dency, mental illness, or diminished mental capacity if the nurse was
reported to the program by third party. A third party report is a report
concerning a nurse suspected of chemical dependency, mental illness,
or diminished mental capacity that comes to the attention of the pro-
gram through any source other than a self report.
(c) General Criteria for Approved Peer Assistance Program.
(1) The program will provide statewide peer advocacy ser-
vices to all nurses licensed to practice in Texas whose practice may be
impaired by chemical dependency, certain mental illnesses, or dimin-
ished mental capacity.
(2) The program shall have a statewide monitoring system
that will be able to track the nurse while preserving condentiality.
(3) The program shall have a network of trained peer vol-
unteer advocates located throughout the state.
(4) The program shall have a written plan for the education
and training of volunteer advocates and other program personnel.
(5) The program shall have a written plan for the education
of nurses, other practitioners, and employers.
(6) The program shall demonstrate nancial stability and
funding sufcient to operate the program.
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(7) The program shall have a mechanism for documenting
program compliance and for timely reporting of noncompliance to the
board.
(8) The program shall be subject to periodic evaluation by
the board or its designee in order for the board to evaluate the success
of the program.
(d) Evaluation of Peer Assistance Program.
(1) The program shall collect and make available to the
board and other appropriate persons data relating to program opera-
tions and participant outcomes.. At a minimum, the program shall sub-
mit the following statistical information quarterly to the Board for the
purpose of evaluating the success of the program:
(A) Number and source of referral;
(B) Number of individuals who sign participation
agreements;
(C) Type of participation agreement signed, i.e., Ex-
tended Evaluation Program; substance abuse or dependency, dual
diagnosis, mental illness;
(D) Number of cases referred to program by Board of
Nursing (this number should include all third party referrals that are re-
ported to the board, but remain in participation pending board review);
(E) Number of participants referred to program by
Board order;
(F) Number of self referred cases closed and reason(s)
for closure;
(G) Number of active cases;
(H) Number of participants employed in nursing;
(I) Number of participants completing program;
(J) Number of participants who are reported back for
failing to comply with the participation agreement;
(K) Monitoring activities, including number of drug
screens requested, conducted and results of these tests;
(L) All applicable performance measures required by
the Legislative Budget Board.
(2) The program shall have a written plan for a system-
atic total program evaluation. Such plan shall include at a minimum
monthly reports of the programs activities showing compliance with
this rule, quarterly reports of applicable LBB performance measure
data and an annual report of program activities.
(3) The program shall be subject to periodic evaluation by
the board or its designee in order for the board to evaluate the success
of the program.
(e) Participants entering the approved peer assistance program
for chemical dependency or chemical abuse must agree to the following
minimum conditions:
(1) The nurse shall undergo, as appropriate, a physical
and/or psychosocial evaluation before entering the approved mon-
itoring program. This evaluation will be performed by health care
professional(s) with expertise in chemical dependency.
(2) The nurse shall enter into a contract with the approved
peer assistance program to comply with the requirements of the pro-
gram which shall include, but not be limited to:
(A) The nurse will undergo recommended substance
abuse treatment by an appropriate treatment facility or provider.
(B) The nurse will agree to remain free of all mind-al-
tering substances including alcohol except for medications prescribed
by an authorized prescriber for legitimate medical purposes and ap-
proved by the program.
(C) The nurse must complete the prescribed aftercare,
if any, which may include individual and/or group psychotherapy.
(D) The nurse will submit to random drug screening as
specied by the approved monitoring program.
(E) The nurse will attend support groups as specied by
the contract.
(F) The nurse will comply with specied employment
conditions and restrictions as dened by the contract.
(G) The nurse shall sign a waiver allowing the approved
peer assistance program to release, to the extend permitted by federal
or state law, information to the Board if the nurse does not comply with
the requirements of this contract.
(3) The nurse may be subject to disciplinary action by the
Board if the nurse does not participate in the approved peer assistance
program, does not comply with specied employment restrictions, or
does not successfully complete the program.
(f) Referral to Board of Non compliance with Peer Assistance
Program.
(1) A participant may be terminated from the program for
the following causes:
(A) Noncompliance with any aspect of the program
agreement;
(B) Receipt of information by the board which, after in-
vestigation, results in disciplinary action by the board; or
(C) Being unable to practice according to acceptable
and prevailing standards of safe nursing care.
(2) The program shall contact the board in accordance with
board policies if a nurse under contract fails to comply with the terms of
the program agreement or evidences conduct that indicates an inability
or unwillingness to comply with the program.
(g) Eligibility for Program Participation.
(1) The program shall contact the board if it receives a
third-party referral for a nurse who may have been impaired or sus-
pected of being impaired and who may have failed to comply with the
minimum standards of nursing (22 TAC §217.11) and/or committed
an act constituting unprofessional conduct (22 TAC §217.12). The
program shall send that report to the Board. The Board will balance
the need to protect the public and the need to ensure the impaired nurse
seeks treatment in determining the whether the nurse is appropriate for
participation in an approved peer assistance program.
(2) An individual may not participate in the program if the
information reviewed in conjunction with the report indicates to the
board that the individual’s compliance with the program may not be
effectively monitored while participating in the program. This infor-
mation includes, but is not limited to, the following:
(A) The individual is not currently licensed as a regis-
tered nurse or licensed vocational nurse;
(B) The individual is currently using or being pre-
scribed a drug normally associated with chemical dependency or
abuse;
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(C) The individual has a medical and/or psychiatric
condition, diagnosis, or disorder, other than chemical dependency, in
which the manifest symptoms are not adequately controlled;
(D) The individual has attempted or completed two or
more chemical dependency monitoring programs as of the date of the
application, notwithstanding the individual’s current chemical depen-
dency treatment plan and related treatment currently submitted for pur-
poses of program eligibility;
(E) The board has taken action against the individual’s
license to practice nursing as either a registered nurse or a licensed
practical nurse in Texas within the last 5 years;
(F) The individual has been convicted of a felony,
placed on probation or received deferred adjudication relating to a
felony, or felony charges are currently pending, or is currently being
investigated for a felony; or
(G) The individual has been convicted or registered as
a sex offender.
(h) Successful Completion of the Program. A participant suc-
cessfully completes the program when the participant fully complies
with all of the terms of the program agreement for the period as spec-
ied in the agreement. When a participant successfully completes the
program, the program shall notify the participant of the successful com-
pletion in writing. Once the participant receives this written notica-
tion of successful completion of the program, the participant shall no
longer be required to comply with the program agreement. The pro-
gram shall notify the board when a nurse who the board has ordered to
attend or referred to the program successfully completes the peer assis-
tance contract.
§217.19. Incident-Based Nursing Peer Review and Whistleblower
Protections.
(a) Denitions.
(1) Bad Faith: Taking action not supported by a reason-
able factual or legal basis. The term includes falsely portraying the
facts surrounding the events under review, acting out of malice or per-
sonal animosity towards the nurse, acting from a conict of interest, or
denying a nurse due process.
(2) Chief Nursing Ofcer (CNO): The registered nurse, by
any title, who is administratively responsible for the nursing services at
a facility, association, school, agency, or any other setting that utilizes
the services of nurses.
(3) Conduct Subject to Reporting is conduct by a nurse
that:
(A) violates chapter 301 of the Nursing Practice Act
(NPA), or a board rule and contributed to the death or serious injury
of a patient;
(B) causes a person to suspect that the nurse’s practice
is impaired by chemical dependency or drug or alcohol abuse;
(C) constitutes abuse, exploitation, fraud, or a violation
of professional boundaries; or
(D) indicates that the nurse lacks knowledge, skill,
judgment, or conscientiousness to such an extent that the nurse’s
continued practice of nursing could reasonably be expected to pose
a risk of harm to a patient or another person, regardless of whether
the conduct consists of a single incident or a pattern of behavior.
(§301.401(1));
(4) Duty to a Patient: Conduct required by standards of
nursing practice (§217.11) or prohibited by unprofessional conduct
(§217.12), including administrative decisions directly affecting a
nurse’s ability to comply with that duty, as adopted by the board.
(5) Good Faith: Taking action supported by a reasonable
factual or legal basis. Good faith precludes falsely portraying the facts
surrounding the events under review, acting out of malice or personal
animosity towards the nurse, acting from a conict of interest, or deny-
ing a nurse due process.
(6) Incident-Based Peer Review: Incident-based peer re-
view focuses on determining if a nurse’s actions, be it a single event
or multiple events (such as in reviewing up to 5 minor incidents by the
same nurse within a year’s period of time) should be reported to the
board, or if the nurse’s conduct does not require reporting because the
conduct constitutes a minor incident that can be remediated. The re-
view includes whether external factors beyond the nurse’s control may
have contributed to any deciency in care by the nurse, and to report
such ndings to a patient safety committee as applicable. (§303.001(5))
(7) Minor incident: conduct by a nurse that does not indi-
cate that the nurse’s continued practice poses a risk of harm to a patient
or another person as described in §217.16.
(8) Nursing Peer Review (NPR): Consists of chapter 303
of the Texas Occupations Code (TOC) and can only be changed by the
Texas Legislature. Nurses involved nursing peer review must comply
with the NPR statutes.
(9) Nursing Practice Act (NPA): Includes chapters 301,
304, and 305 of the Texas Occupations Code (TOC) and can only be
changed by the Texas Legislature. Nurses must comply with the NPA.
(10) Patient Safety Committee: Any committee estab-
lished by an association, school, agency, health care facility, or other
organization to address issues relating to patient safety that includes:
(A) the entity’s medical staff composed of individuals
licensed under Subtitle B (Medical Practice Act, Occupations Code
§151.001 et seq.);
(B) a medical committee under Subchapter D, Chapter
161, Health & Safety Code (§§161.031 - 161.033); or
(C) a multi-disciplinary committee, including nursing
representation, or any committee established by or contracted within
the same entity to promote best practices and patient safety, may apply
as appropriate.
(11) Peer Review: Dened in Nursing Peer Review Law
(NPR law), contained within the Texas Occupations Code (TOC)
§303.001(5), it is the evaluation of nursing services, the qualications
of a nurse, the quality of patient care rendered by a nurse, the merits
of a complaint concerning a nurse or recommendation regarding a
complaint. The peer review process is one of fact nding, analysis and
study of events by nurses in a climate of collegial problem solving
focussed on obtaining all relevant information about an event.
(12) Texas Occupations Code (TOC): One part of the Texas
Statutes, or laws. The Nursing Practice Act (NPA) and Nursing Peer
Review (NPR) statutes are but a few of the chapters of Texas laws
contained within the TOC.
(13) Whistleblower Protections: protections available to a
nurse that prohibit retaliatory action by an employer or other entity for:
(A) a request made by a nurse under TOC §303.005(c)
related to invoking safe harbor protections, or
(B) a nurse’s refusal under TOC §301.352 to engage in
an act or omission relating to patient care that would constitute grounds
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for reporting the nurse to the board, that constitutes a minor incident,
or that violates the Nursing Practice Act or board rules; or
(C) a report made by a nurse under TOC §301.4025 (re-
port of unsafe practices of non-nurse entities) and subsection (i)(2) of
this section, that may also be protected under other laws or regulations,
concerning unsafe practitioners or unsafe patient care practices or con-
ditions. Protection from retaliatory action affects a report made to a
licensing agency, accrediting body, regulatory entity, or administrative
personnel within the facility or organization that the nurse believes has
the power to take corrective action.
(b) Purpose. The purpose of this rule is to dene minimum due
process to which a nurse is entitled under incident-based peer review,
to provide guidance to facilities, agencies, schools, or anyone who uti-
lizes the services of nurses in the development and application of in-
cident-based peer review plans, to assure that nurses have knowledge
of the plan, and to provide guidance to the incident-based peer review
committee in its fact nding process.
(c) Applicability of Incident-Based Peer Review. Nursing
Peer Review (TOC) §303.0015 requires a person who regularly
employs, hires or contracts for the services of ten (10) or more nurses
(for peer review of a RN, at least 5 of the 10 must be RNs) to conduct
nursing peer review for purposes of NPA §§301.402(e) (relating to
alternate reporting by nurses to peer review), 301.405(c) (relating to
peer review of external factors as part of employer reporting), and
301.407(b) (relating to alternate reporting by state agencies to peer
review).
(d) Minimum Due Process.
(1) A licensed nurse subject to incident-based peer review
is entitled to minimum due process under Nursing Peer Review (TOC)
§303.002(e), any person or entity that conducts incident-based peer re-
view must comply with the due process requirements of this section
even if they do not utilize the number of nurses described by subsec-
tion (c) of this section.
(2) A facility conducting incident-based peer review shall
have written policies and procedures that, at a minimum, address:
(A) level of participation of nurse or nurse’s represen-
tative at an incident-based peer review hearing beyond that required by
subsection (d)(3)(F) of this section;
(B) condentiality and safeguards to prevent impermis-
sible disclosures including written agreement by all parties to abide by
Nursing Peer Review (TOC) §303.006 and §303.007;
(C) handling of cases involving nurses who are im-
paired or suspected of being impaired by chemical dependency, drug
or alcohol abuse, substance abuse/misuse, "intemperate use," mental
illness, or diminished mental capacity in accordance with the NPA
(TOC) §301.410, and subsection (g) of this section;
(D) reporting of nurses to the board by incident-based
peer review committee in accordance with the NPA (TOC) §301.403,
and subsection (i) of this section; and
(E) effective date of changes to the policies which in no
event shall apply to incident-based peer review proceedings initiated
before the change was adopted unless agreed in writing by the nurse
being reviewed.
(3) In order to meet the minimum due process required by
Nursing Peer Review (TOC) chapter 303, the nursing peer review com-
mittee must:
(A) comply with the membership and voting require-
ments as set forth in Nursing Peer Review (TOC) §303.003(a) - (d);
(B) exclude from the committee, including attendance
at the incident-based peer review hearing, any person or persons with
administrative authority for personnel decisions directly relating to the
nurse. This requirement does not exclude a person who is administra-
tively responsible over the nurse being incident-based peer reviewed
from appearing before the incident-based peer review committee to
speak as a fact witness;
(C) provide written notice to the nurse in person or by
certied mail at the last known address the nurse has on le with the
facility that:
(i) the nurse’s practice is being evaluated;
(ii) that the incident-based peer review committee
will meet on a specied date not sooner than 21 calendar days and not
more than 45 calendar days from date of notice, unless:
(I) the incident-based peer review committee de-
termines an extended time period (extending the 45 days by no more
than an additional 45 days) is necessary in order to consult with a pa-
tient safety committee, or is
(II) otherwise agreed upon by the nurse and inci-
dent-based peer review committee.
(iii) Said notice must include a written copy of the
incident-based peer review plan, policies and procedures.
(D) Include in the written notice:
(i) a description of the event(s) to be evaluated in
sufcient detail to inform the nurse of the incident, circumstances and
conduct (error or omission), including date(s), time(s), location(s), and
individual(s) involved. The patient/client shall be identied by initials
or number to the extent possible to protect condentiality but the nurse
shall be provided the name of the patient/client;
(ii) name, address, telephone number of contact per-
son to receive the nurse’s response; and
(iii) a copy of this rule (§217.19 of this title) and a
copy of the facility’s incident-based peer review plan, policies and pro-
cedures.
(E) provide the nurse the opportunity to review, in per-
son or by attorney, the documents concerning the event under review,
at least 15 calendar days prior to appearing before the committee;
(F) provide the nurse the opportunity to:
(i) submit a written statement regarding the event
under review;
(ii) call witnesses, question witnesses, and be
present when testimony or evidence is being presented;
(iii) be provided copies of the witness list and writ-
ten testimony or evidence at least 48 hours in advance of proceeding;
(iv) make an opening statement to the committee;
(v) ask questions of the committee and respond to
questions of the committee; and
(vi) make a closing statement to the committee after
all evidence is presented;
(G) conclude its review no more than fourteen (14) cal-
endar days from the incident-based peer review hearing, or in compli-
ance with subsection (d)(3)(C)(ii) of this section relating to consulta-
tion with a patient safety committee;
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(H) provide written notice to the nurse in person or by
certied mail at the last known address the nurse has on le with the
facility of the ndings of the committee within ten (10) calendar days
of when the committee’s review has been completed; and
(I) permit the nurse to le a written rebuttal statement
within ten (10) calendar days of the notice of the committee’s ndings
and make the statement a permanent part of the incident-based peer
review record to be included whenever the committee’s ndings are
disclosed;
(J) An incident-based peer review committee’s determi-
nation to report a nurse to the board cannot be overruled, changed, or
dismissed.
(4) Nurse’s Right To Representation
(A) A nurse shall have a right of representation as set
out in this section. The rights set out in this section are minimum re-
quirements and a facility may allow the nurse more representation. The
incident-based peer review process is not a legal proceeding; therefore,
rules governing legal proceedings and admissibility of evidence do not
apply and the presence of attorneys is not required.
(B) The nurse has the right to be accompanied to the
hearing by a nurse peer or an attorney. Representatives attending the
incident-based peer review hearing must comply with the facility’s in-
cident-based peer review policies and procedures regarding participa-
tion beyond conferring with the nurse.
(C) If either the facility or nurse will have an attorney
or representative present at the incident-based peer review hearing in
any capacity, the facility or nurse must notify the other at least seven
(7) calendar days before the hearing that they will have an attorney or
representative attending the hearing and in what capacity.
(D) Notwithstanding any other provisions of these
rules, if an attorney representing the facility or incident-based peer
review committee is present at the incident-based peer review hearing
in any capacity, including serving as a member of the incident-based
peer review committee, the nurse is entitled to "parity of participation
of counsel." "Parity of participation of counsel" means that the nurse’s
attorney is able to participate to the same extent and level as the
facility’s attorney; e.g., if the facility’s attorney can question witnesses,
the nurse’s attorney must have the same right.
(5) A nurse whose practice is being evaluated may properly
choose not to participate in the proceeding after the nurse has been no-
tied under subsection (d)(3)(H) of this section. Nursing Peer Review
(TOC) §303.002(d) prohibits nullifying by contract any right a nurse
has under the incident-based peer review process. If a nurse elects not
to participate in incident-based peer review, the nurse waives any right
to procedural due process under TOC §303.002 and subsection (d) of
this section.
(e) Use of Informal Work Group In Incident Based Peer Re-
view.
(1) A facility may choose to initiate an informal review
process utilizing a workgroup of the nursing incident-based peer re-
view committee provided there are written policies for the informal
workgroup that require:
(A) the nurse to be informed of how the informal work-
group will function, and to consent, in writing, to the use of an informal
workgroup. A nurse does not waive any right to incident-based peer
review by accepting or rejecting the use of an informal workgroup;
(B) if the informal workgroup believes that a practice
violation has occurred and suspects that the nurse’s practice is impaired
by chemical dependency or diminished mental capacity, the committee
chair must be notied to determine if peer review should be terminated
and the nurse reported to the board;
(C) the informal workgroup to comply with the mem-
bership and voting requirements of subsection (d)(3)(A) and (B) of this
section;
(D) the nurse be provided the opportunity to meet with
the informal workgroup;
(E) the nurse to have the right to reject any decision of
the informal workgroup and to then have his/her conduct reviewed by
the incident-based peer review committee, in which event members of
the informal workgroup shall not participate in that determination; and
(F) ratication by the incident-based peer review com-
mittee chair person of any decision made by the informal workgroup.
If the chair person disagrees with a determination of the informal work-
group to remediate a nurse for one or more minor incidents, the chair
person shall convene the full peer review committee to review the con-
duct in question.
(G) the peer review chair person must communicate any
decision of the informal work group to the CNO.
(f) Exclusions to Minimum Due Process Requirements. The
minimum due process requirements set out in subsection (d) of this
section do not apply to:
(1) Peer review conducted solely in compliance with NPA
(TOC) §301.405(c) relating to incident-based peer review of external
factors, after a report of a nurse to the board has already occurred under
NPA (TOC) §301.405(b); or
(2) when during the course of the incident-based peer re-
view process, a practice violation is identied as a possible conse-
quence of the nurse’s practice being impaired as described under sub-
section (g) of this section; or
(3) when a person required to report a nurse believes that
a nurse’s practice is impaired or suspected of being impaired has also
resulted in a violation under NPA (TOC) §301.410(b), that requires a
direct report to the board.
(g) Incident-Based Peer Review of a Nurse’s Impaired Prac-
tice/Lack of Fitness.
(1) Instead of requesting review by a peer review com-
mittee, a nurse whose practice is impaired or suspected of being im-
paired due to chemical dependency, drug or alcohol abuse, substance
abuse/misuse, "intemperate use," mental illness, or diminished men-
tal capacity, with no evidence of nursing practice violations, shall be
reported, in accordance with NPA (TOC) §301.410(a) (related to re-
porting of impairment), to either:
(A) the board; or
(B) a board-approved peer assistance program.
(2) If during the course of an incident-based peer review
process, there is a reasonable factual basis for a determination that a
practice violation occurred due to a nurse’s practice impairment or sus-
pected practice impairment or lack of tness due to chemical depen-
dency, drug or alcohol abuse, substance abuse/misuse, "intemperate
use," mental illness, or diminished mental capacity of a reported nurse,
the incident-based peer review process shall be suspended, and the
nurse reported to the board in accordance with NPA (TOC) §301.410(b)
(related to required report to board when practice violations exist with
suspected practice impairment/lack of tness).
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(A) Following suspension of peer review of the nurse,
the incident-based peer review committee shall proceed to evaluate ex-
ternal factors to determine if:
(i) any factors beyond the nurse’s control con-
tributed to a practice violation,
(ii) if any deciency in external factors enabled the
nurse to engage in unprofessional or illegal conduct, and
(iii) if the committee determines external factors do
exist for either clause (i) or (ii) of this subparagraph, the committee
shall report it’s ndings to a patient safety committee or to the CNO if
there is no patient safety committee.
(B) A facility, organization, contractor, or other entity
does not violate a nurse’s right to due process under TOC §303.002(e)
relating to peer review by suspending the committee’s review and re-
porting the nurse to the Board in accordance with paragraph (2) of this
subsection.
(3) Neither paragraph (1) or (2) of this subsection above
preclude a nurse from self-reporting to a peer assistance program or
appropriate treatment facility.
(h) Condentiality of Proceedings.
(1) Condentiality of information presented to and/or con-
sidered by the incident-based peer review committee shall be main-
tained and not disclosed except as provided by Nursing Peer Review
(TOC) §§303.006, 303.007, and §303.0075. Disclosure/discussion by
a nurse with the nurse’s attorney is proper because the attorney is bound
to the same condentiality requirements as the nurse.
(2) Sharing of Information: In accordance with Nursing
Peer Review (TOC) §303.0075, a nursing incident-based peer review
committee and any patient safety committee established by or con-
tracted with the same entity, may share information. A record or deter-
mination of a patient safety committee, or a communication made to a
patient safety committee, is not subject to subpoena or discovery and
is not admissible in any civil or administrative proceeding, regardless
of whether the information has been provided to a nursing peer review
committee.
(A) The privileges under this subsection may be waived
only through a written waiver signed by the chair, vice chair, or secre-
tary of the patient safety committee.
(B) This section does not affect the application of Nurs-
ing Peer Review (TOC) §303.007 (relating to disclosures by peer re-
view committee) to a nursing peer review committee.
(C) A committee that receives information from an-
other committee shall forward any request to disclose the information
to the committee that provided the information.
(3) A CNO shall assure that policies relating to sharing of
documents with the incident- based peer review committee at a mini-
mum, address:
(A) methods in which shared committee communica-
tions and documents are labelled and maintained as to which commit-
tee originated the documents or communications;
(B) separation of condential information under inci-
dent-based peer review from the nurse’s human resource le;
(C) the condential and separate nature of inci-
dent-based peer review as well as documents that are shared with
incident-based peer review, and that violations of said policies are
subject to being reported to the board,
(i) Committee Responsibility to Evaluate and Report.
(1) In evaluating a nurse’s conduct, the incident-based peer
review committee shall review the evidence to determine the extent to
which any deciency in care by the nurse was the result of deciencies
in the nurse’s judgment, knowledge, training, or skill rather than other
factors beyond the nurse’s control. A determination that a deciency in
care is attributable to a nurse must be based on the extent to which the
nurse’s conduct was the result of a deciency in the nurse’s judgment,
knowledge, training, or skill.
(2) A incident-based peer review committee shall consider
whether a nurse’s conduct constitutes one or more minor incidents un-
der §217.16, Minor Incidents, of this title. In accordance with this
rule, the incident-based peer review committee may determine that the
nurse:
(A) can be remediated to correct the deciencies iden-
tied in the nurse’s judgment, knowledge, training, or skill, or
(B) should be reported to the board for either a pattern
of practice that fails to meet minimum standards, or for one or more
events that the incident-based peer review committee determines can-
not be categorized as a minor incident(s).
(3) Report Not Required: A nursing incident-based peer
review committee is not required to submit a report to the board if:
(A) the committee determines that the reported conduct
was a minor incident that is not required to be reported in accordance
with provisions of §217.16, Minor Incidents, of this title; or
(B) the nurse has already been reported to the board un-
der NPA (TOC) §301.405(b) (employer reporting requirements).
(4) If a incident-based peer review committee nds that a
nurse has engaged in conduct subject to reporting to the board, the com-
mittee shall submit to the board a written, signed report that includes:
(A) the identity of the nurse;
(B) a description of the conduct subject to reporting;
(C) a description of any corrective action taken against
the nurse;
(D) a recommendation as to whether the board should
take formal disciplinary action against the nurse, and the basis for the
recommendation;
(E) the extent to which any deciency in care provided
by the reported nurse was the result of a factor beyond the nurse’s con-
trol, and
(F) any additional information the board requires.
(5) If an incident-based peer review committee determines
that a deciency in care by the nurse was the result of a factor(s) beyond
the nurse’s control, in compliance with TOC §303.011(b) (related to re-
quired peer review committee report when external factors contributed
to a nurse’s deciency in care), the committee must submit a report to
the applicable patient safety committee, or to the CNO if there is no
patient safety committee. A patient safety committee must report its
ndings back to the incident-based peer review committee.
(6) An incident-based peer review committee is not re-
quired to withhold it’s determination of the nurse being incident-based
peer reviewed, pending feedback from a patient safety committee,
unless the committee believes that a determination from a patient
safety committee is necessary in order for the incident-based peer
review committee to determine if the nurse’s conduct is reportable.
PROPOSED RULES November 2, 2007 32 TexReg 7851
(A) If an incident-based peer review committee nds
that factors outside the nurse’s control contributed to a nurse’s error, in
addition to reporting to a patient safety committee, the incident-based
peer review committee may also make recommendations for the nurse,
up to and including reporting to the board.
(B) an incident-based peer review committee may
extend the time line for completing the incident-based peer review
process (extending the 45 days by no more than an additional 45 days)
if the committee members believe they need input from a patient safety
committee. The incident-based peer review committee must complete
the incident-based peer review of the nurse within this 90-day time
frame.
(7) A incident-based peer review committee’s determina-
tion to report a nurse to the board cannot be overruled, changed, or
dismissed.
(j) Nurse’s Duty to Report.
(1) A report made by a nurse to a nursing incident-based
peer review committee will satisfy the nurse’s duty to report to the
board under NPA (TOC) §301.402 (mandatory report by a nurse) pro-
vided that the following conditions are met:
(A) The reporting nurse shall be notied of the inci-
dent-based peer review committee’s actions or ndings and shall be
subject to Nursing Peer Review (TOC) §303.006 (condentiality of
peer review proceedings); and
(B) The nurse has no reason to believe the incident-
based peer review committee made it’s determination in bad faith.
(2) A nurse may not be suspended, terminated, or otherwise
disciplined or discriminated against for ling a report made in good
faith under this rule and NPA §301.402(f) (retaliation for a good faith
report prohibited). A violation of this subsection or NPA §301.402(f)
is subject to NPA §301.413 (retaliatory action prohibited).
(k) State Agency Duty to Report. A state agency that has rea-
son to believe that a nurse has engaged in conduct subject to reporting
shall report the nurse in writing to:
(1) the board or
(2) the applicable nursing peer review committee in lieu of
reporting to board.
(l) Integrity of Incident-Based Peer Review Process.
(1) NPA chapter 303, requires that incident-based peer re-
view be conducted in good faith. A nurse who knowingly participates
in incident-based peer review in bad faith is subject to disciplinary ac-
tion by the board under the NPA §301.452(b).
(2) The CNO of a facility, association, school, agency, or
of any other setting that utilizes the services of nurses is responsible for
knowing the requirements of this rule and for taking reasonable steps to
assure that incident-based peer review is implemented and conducted
in compliance with the NPA, Nursing Peer Review, and this rule.
(3) A determination by an incident-based peer review com-
mittee, a CNO, or an individual nurse to report a nurse to the board can-
not be overruled, dismissed changed, or reversed. An incident-based
peer review committee, CNO, and individual nurse each have a sepa-
rate responsibility to protect the public by reporting a nurse to the board
as set forth in NPA §301.402, §301.405, §217.11(1)(K), and this rule.
(m) Reporting Conduct of other Practitioners or Enti-
ties/Whistleblower Protections.
(1) This section does not expand the authority of any inci-
dent-based peer review committee or the board to make determinations
outside the practice of nursing.
(2) In a written, signed report to the appropriate licensing
board or accrediting body, and in accordance with §301.4025 (report of
unsafe practices of non-nurse entities), a nurse may report a licensed
health care practitioner, agency, or facility that the nurse has reasonable
cause to believe has exposed a patient to substantial risk of harm as a
result of failing to provide patient care that conforms to:
(A) minimum standards of acceptable and prevailing
professional practice, for a report made regarding a practitioner; or
(B) statutory, regulatory, or accreditation standards, for
a report made regarding an agency or facility.
(i) A nurse may report to the nurse’s employer or an-
other entity at which the nurse is authorized to practice any situation
that the nurse has reasonable cause to believe exposes a patient to sub-
stantial risk of harm as a result of a failure to provide patient care that
conforms to minimum standards of acceptable and prevailing profes-
sional practice or to statutory, regulatory, or accreditation standards.
For purposes of this subsection, an employer or entity includes an em-
ployee or agent of the employer or entity.
(ii) A person may not suspend or terminate the em-
ployment of, or otherwise discipline or discriminate against, a person
who reports, without malice, under this section. A violation of this sub-
section is subject to §301.413 (retaliatory action prohibited).
§217.20. Safe Harbor Peer Review for Nurses and Whistleblower
Protections.
(a) Denitions.
(1) Bad Faith: Taking action not supported by a reason-
able factual or legal basis. The term includes falsely portraying the
facts surrounding the events under review, acting out of malice or per-
sonal animosity towards the nurse, acting from a conict of interest, or
denying a nurse due process.
(2) Chief Nursing Ofcer (CNO): The registered nurse, by
any title, who is administratively responsible for the nursing services at
a facility, association, school, agency, or any other setting that utilizes
the services of nurses.
(3) Conduct Subject to Reporting means conduct by a nurse
that:
(A) violates the Nursing Practice Act (NPA) chapter
301 or a board rule and contributed to the death or serious injury of a
patient;
(B) causes a person to suspect that the nurse’s practice
is impaired by chemical dependency or drug or alcohol abuse;
(C) constitutes abuse, exploitation, fraud, or a violation
of professional boundaries; or
(D) indicates that the nurse lacks knowledge, skill,
judgment, or conscientiousness to such an extent that the nurse’s
continued practice of nursing could reasonably be expected to pose a
risk of harm to a patient or another person, regardless of whether the
conduct consists of a single incident or a pattern of behavior. (NPA
§301.401(1))
(4) Duty to a patient: conduct required by standards of
nursing practice (§217.11) or prohibited under unprofessional conduct
(§217.12) including administrative decisions directly affecting a
nurse’s ability to comply with that duty.
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(5) Good Faith: Taking action supported by a reasonable
factual or legal basis. Good faith precludes falsely portraying the facts
surrounding the events under review, acting out of malice or personal
animosity towards the nurse, acting from a conict of interest, or deny-
ing a nurse due process.
(6) Minor incident: Conduct by a nurse that does not indi-
cate that the nurse’s continued practice poses a risk of harm to a patient
or another person as described in §217.16.
(7) Nurse Administrator: Chief Nursing Ofcer (CNO) or
the CNO’s designee.
(8) Nursing Peer Review (NPR law): Consists of chapter
303 of the Texas Occupations Code (TOC) and can only be changed
by the Texas Legislature. Nurses involved nursing peer review must
comply with the NPR statutes.
(9) Nursing Practice Act (NPA): Includes chapter 301 of
the Texas Occupations Code (TOC) and can only be changed by the
Texas Legislature. Nurses must comply with the NPA.
(10) Patient Safety Committee: Any committee estab-
lished by an association, school, agency, health care facility, or other
organization to address issues relating to patient safety that includes:
(A) the entity’s medical staff composed of individuals
licensed under Subtitle B (Medical Practice Act, TOC §151.001 et
seq.);
(B) a medical committee under subchapter D, chapter
161, Health & Safety Code (§§161.031 - 161.033); or
(C) a multi-disciplinary committee including nursing
representation, or any committee established by or contracted within
the same entity to promote best practices and patient safety, as appro-
priate.
(11) Peer Review: Dened in the NPR law, contained
within Texas Occupations Code (TOC) §303.001(5), it is the evalu-
ation of nursing services, the qualications of a nurse, the quality of
patient care rendered by a nurse, the merits of a complaint concerning
a nurse or recommendation regarding a complaint. The peer review
process is one of fact nding, analysis and study of events by nurses
in a climate of collegial problem solving focused on obtaining all
relevant information about an event.
(12) Safe Harbor: a process allowing an individual to re-
quest in good faith a review of a situation, action, conduct, or assign-
ment while being protected from retaliation and licensure liability. Safe
Harbor must be invoked prior to or at the time the assignment is made
or conduct requested. This includes changes in initial practice situa-
tion, assignments, or patient acuities that adversely impact the conduct
or assignment requested of the nurse such that a nurse believes in good
faith that his/her duty to the patient would be violated. This change
may occur at any time.
(13) Safe Harbor Peer Review: The determination if the
requested conduct or assignment could have potentially endangered a
patient, resulting in the nurse violating his/her duty to the patient. A
safe harbor peer review committee reviewing a nurse’s request for safe
harbor must also ascertain if external factors in the systematic approach
and/or nursing policies related to the conduct under review could pre-
vent the recurrence of the same or similar unsafe situation. In accor-
dance with Nursing Peer Review (TOC) §303.011(b), if the committee
determines that external factors contributed to a nurse’s request for safe
harbor, the committee is to report to a patient safety committee.
(14) Texas Occupations Code (TOC): One part of the Texas
Statutes, or laws. The Nursing Practice Act (NPA) and Nursing Peer
Review (NPR law) statutes are but a few of the chapters of Texas laws
contained within the TOC.
(15) Whistleblower Protections: protections available to a
nurse that prohibit retaliatory action by an employer or other entity for:
(A) a request made by a nurse under Nursing Peer Re-
view (TOC) §303.005(c) regarding invoking safe harbor protections,
or
(B) under the NPA (TOC) §301.352 regarding a nurse’s
refusal to engage in an act or omission relating to patient care that
would constitute grounds for reporting the nurse to the board, that con-
stitutes a minor incident, or that violates the NPA or board rules; or
(C) a report made by a nurse under NPA (TOC)
§301.4025 (related to patient safety concerns) and subsection (k) of
this section, that may also be protected under other laws or regulations,
concerning unsafe practitioners or unsafe patient care practices or
conditions. Protection from retaliatory action applies to any report
made to a licensing agency, accrediting body, regulatory entity, or
administrative personnel within the facility or organization that the
nurse believes has the power to take corrective action.
(b) Purpose. The purpose of this rule is to dene minimum due
process to which a nurse is entitled under safe harbor peer review, to
provide guidance to facilities, agencies, employers of nurses, or anyone
who utilizes the services of nurses in the development and application
of peer review plans; to assure that nurses have knowledge of the plan
as well as their right to invoke Safe Harbor, and to provide guidance to
the peer review committee in its fact nding process. Safe Harbor must
be invoked prior to or at the time the assignment is made or conduct
requested. This includes changes in initial practice situation, assign-
ments, or patient acuities that adversely impact the conduct or assign-
ment requested of the nurse such that a nurse believes in good faith that
his/her duty to the patient would be violated. This change may occur
at any time.
(c) Applicability of Safe Harbor Peer Review:
(1) Nursing Peer Review (TOC) §303.0015 requires a per-
son who regularly employs, hires or contracts for the services of ten
(10) or more nurses to permit a nurse to request Safe Harbor Peer Re-
view when the nurse is requested or assigned to engage in conduct that
the nurse believes is in violation of his/her duty to a patient.
(2) Any person or entity that conducts Safe Harbor peer
review is required to comply with the requirements of this rule.
(d) Invoking Safe Harbor.
(1) Safe Harbor must be invoked prior to or at the time the
assignment is made or conduct requested. This includes changes in
initial practice situation, assignments, or patient acuities that adversely
impact the conduct or assignment requested of the nurse such that a
nurse believes in good faith that his/her duty to the patient would be
violated. This change may occur at any time.
(2) At the time the nurse is requested to engage in the con-
duct or assignment, or refuses to engage in the requested conduct or
assignment, he/she must notify in writing the supervisor requesting the
conduct or assignment that the nurse is invoking Safe Harbor. The
content of this notication must at least meet the requirements for an
initial written request set out in paragraph (3) of this subsection. Full
Detailed documentation of the Safe Harbor request that complies with
paragraph (4) of this subsection must be completed before the end of
the work period.
(3) An initial written notication or request for Safe Harbor
must include:
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(A) The nurse(s) name making the safe harbor request
and his/her signature(s);
(B) The date and time of the request;
(C) location of where the conduct or assignment is to be
completed;
(D) Name of the person requesting the conduct or mak-
ing the assignment;
(E) A brief explanation of why safe harbor is being re-
quested.
(4) The detailed written account must include at a mini-
mum:
(A) the conduct assigned or requested, including the
name and title of the person making the assignment or request;
(B) a description of the practice setting (e.g., the nurse’s
responsibilities, resources available, extenuating or contributing cir-
cumstances impacting the situation);
(C) a detailed description of how the requested conduct
or assignment would have violated the nurse’s duty to a patient or any
other provision of the NPA and Board Rules. If possible, reference
the specic standard (§217.11 of this title) or other section of the NPA
and/or Board rules the nurse believes would have been violated. If a
nurse refuses to engage in the requested conduct or assignment, the
nurse must document the existence of a rationale listed under subsec-
tion (g) of this section.
(D) any other copies of pertinent documentation avail-
able at the time. Additional documents may be submitted to the com-
mittee when available at a later time; and
(E) the nurse’s name, title, and relationship to the su-
pervisor making the assignment or request.
(5) If the nurse does not submit the initial request for Safe
Harbor using the form on the board web site, the facility and nurse shall
adhere to the Safe Harbor process as outlined on the board’s form.
(6) The nurse invoking Safe Harbor is responsible for keep-
ing a copy of the request for Safe Harbor.
(7) A nurse may invoke Safe Harbor to question the med-
ical reasonableness of a physician’s order in accordance with Nursing
Peer Review (TOC) §303.005(e). In this situation, the medical staff or
medical director shall determine whether the order was reasonable.
(e) Safe Harbor Protections.
(1) To activate protections outlined in Nursing Peer Re-
view (TOC) §303.005(c), the nurse shall:
(A) Invoke Safe Harbor in good faith.
(B) At the time the nurse is requested to engage in the
conduct or assignment, notify the supervisor that the nurse intends to
invoke Safe Harbor in accordance with subsection (d) of this section.
This must be done before accepting or refusing the assignment. This
includes changes in initial practice situation, assignments, or patient
acuities that adversely impact the conduct or assignment requested of
the nurse such that a nurse believes in good faith that his/her duty to
the patient would be violated. This change may occur at any time.
(2) A nurse may not be suspended, terminated, or otherwise
disciplined or discriminated against for advising a nurse in good faith
of the nurse’s right to request a determination, or of the procedures for
requesting a determination. A violation of this subsection or Nursing
Peer Review (TOC) §303.005(h) is subject to NPA (TOC) §301.413.
(3) A nurse’s protections from licensure action by the board
for a good faith safe harbor request remain in place until 48 hours after
the nurse is advised of the peer review committee’s determination. This
time limitation does not apply to the nurse’s protections from retaliation
under TOC §303.005(h). Safe Harbor protections also do not apply to
any civil action that may result from the nurse’s practice.
(f) Exclusions to Safe Harbor Protections.
(1) The protections provided under subsection (e) of this
section do not apply to the nurse who invokes Safe Harbor in bad faith,
or engages in activity unrelated to the reason for the request for Safe
Harbor or that constitutes reportable conduct of a nurse.
(2) In addition to consideration of the nurse’s request for
Safe Harbor, the safe harbor peer review committee may consider
whether an exclusion to Safe Harbor peer review applies, and evaluate
whether a nurse has engaged in reportable conduct provided such
review is conducted in accordance with the requirements of §217.19
(incident-based peer review) of this title.
(3) If the safe harbor peer review committee determines
that a nurse’s conduct was not related to the nurse’s request for Safe
Harbor and would otherwise be reportable to the Board, the committee
shall report the nurse to the Board as required in NPA (TOC) §301.403.
(g) Nurse’s Decision to Accept or Refuse Assignment When
Invoking Safe Harbor and While Awaiting Determination of Safe Har-
bor Peer Review Committee. A nurse invoking safe harbor may engage
in the requested conduct or assignment while awaiting peer review de-
termination unless the conduct or assignment is one in which:
(1) the nurse lacks the basic knowledge, skills, and abilities
that would be necessary to render the care or engage in the conduct
requested or assigned at a minimally competent level; or
(2) the requested conduct or assignment would constitute
unprofessional conduct and/or criminal conduct.
(h) Minimum Due Process.
(1) A person or entity required to comply with Nursing
Peer Review (TOC) §303.005(i) shall adopt and implement a policy
to inform nurses of their right to request a nursing peer review com-
mittee determination (Safe Harbor Peer Review) and the procedure for
making a request.
(2) In order to meet the minimum due process required by
Nursing Peer Review (TOC) chapter 303, the nursing peer review com-
mittee shall comply with the membership and voting requirements as
set forth in TOC §303.003(a) - (d);
(3) The peer review committee shall exclude from the com-
mittee membership, any persons or person with administrative author-
ity for personnel decisions directly affecting the nurse.
(4) Attendance at the safe harbor peer review hearing by
a CNO (administrator) or other persons with administrative authority
over the nurse, including the individual who requested the conduct or
made the assignment, is limited to appearing before the safe harbor peer
review committee to speak as a fact witness.
(5) The nurse requesting safe harbor shall be permitted to:
(A) appear before the committee;
(B) ask questions and respond to questions of the com-
mittee; and
(C) make a verbal and/or written statement to explain
why he or she believes the requested conduct or assignment would have
violated a nurse’s duty to a patient.
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(i) Safe Harbor Processes.
(1) The following timelines shall be followed:
(A) the safe harbor peer review committee shall com-
plete its review and notify the CNO (nurse administrator) within 14
calendar days of when the nurse requested Safe Harbor;
(B) within 48 hours of receiving the committee’s deter-
mination, the CNO (nurse administrator) shall review these ndings
and notify the nurse requesting safe harbor peer review of both the
committee’s determination and whether the administrator believes in
good faith that the committee’s ndings are correct or incorrect.
(2) The Chief Nursing Ofcer (CNO) of a facility, associ-
ation, school, agency, or of any other setting that utilizes the services
of nurses is responsible for knowing the requirements of this Rule and
for taking reasonable steps to assure that peer review is implemented
and conducted in compliance with the Nursing Practice Act (TOC ch.
301) and Nursing Peer Review (TOC ch 303).
(3) Texas Occupations Code chapter 303 (Nursing Peer Re-
view), requires that peer review be conducted in good faith. A nurse
who knowingly participates in peer review in bad faith is subject to
disciplinary action by the Board under the Texas Occupations Code
§301.452(b).
(4) The peer review committee and participants shall com-
ply with the condentiality requirement of Nursing Peer Review (TOC)
§303.006 and §303.007 relating to condentiality and limited disclo-
sure of peer review information.
(5) If the CNO (nurse administrator) in good faith dis-
agrees with the decision of the peer review committee, the rationale
for disagreeing with a peer review committee’s determination must be
recorded and retained with the peer review records.
(A) If the CNO (nurse administrator) believes the peer
review was conducted in bad faith, she/he has a duty to report the nurses
involved under NPA (TOC) §301.402 and §217.11(1)(K) of this title.
(B) If a nurse requests a safe harbor peer review de-
termination under Nursing Peer Review (TOC) §303.005(b), and re-
fuses to engage in the requested conduct or assignment pending the
safe harbor peer review, the determination of the safe harbor peer re-
view committee shall be considered in any decision by the nurse’s em-
ployer to discipline the nurse for the refusal to engage in the requested
conduct, The determinations of the safe harbor peer review committee
are not binding if the CNO (nurse administrator) believes in good faith
that the safe harbor peer review committee incorrectly determined a
nurse’s duty; however, this does not affect protections provided for the
nurse under Nursing Peer Review (TOC) §303.005(c) or NPA (TOC)
§301.352.
(j) Use of Informal Work Group In Safe Harbor Peer Review.
A facility may choose to initiate an informal review process utilizing a
workgroup of the nursing peer review committee provided that the nal
determination of the nurse’s duty complies with the time lines set out
in this rule and there are written policies for the informal workgroup
that require:
(1) the nurse:
(A) be informed how the informal workgroup will func-
tion and that the nurse does not waive any right to peer review by ac-
cepting or rejecting the use of an informal workgroup, and
(B) consent, in writing, to the use of an informal work-
group.
(2) the informal workgroup comply with the membership
and voting requirements of subsection (h) of this section.
(3) the nurse to be provided the opportunity to meet with
the informal workgroup;
(4) the nurse has the right to reject any decision of the in-
formal workgroup and have the safe harbor peer review committee de-
termine if the requested conduct or assignment violates the nurse’s duty
to the patient(s), in which event members of the informal workgroup
shall not participate in that determination; and
(5) ratication by the safe harbor peer review committee
chair person of any decision made by the informal workgroup. If the
chair person disagrees with a determination of the informal workgroup,
the chair person shall convene the full peer review committee to review
the conduct in question.
(6) the peer review chair person must communicate any de-
cision of the informal work group to the CNO /nurse administrator.
(k) Reporting Conduct of other Practitioners or Enti-
ties/Whistleblower Protections.
(1) This section does not expand the authority of any safe
harbor peer review committee or the board to make determinations out-
side the practice of nursing.
(2) In a written, signed report to the appropriate licensing
board or accrediting body, and in accordance with §301.4025, a nurse
may report a licensed health care practitioner, agency, or facility that
the nurse has reasonable cause to believe has exposed a patient to sub-
stantial risk of harm as a result of failing to provide patient care that
conforms to:
(A) minimum standards of acceptable and prevailing
professional practice, for a report made regarding a practitioner; or
(B) statutory, regulatory, or accreditation standards, for
a report made regarding an agency or facility.
(3) A nurse may report to the nurse’s employer or another
entity at which the nurse is authorized to practice any situation that the
nurse has reasonable cause to believe exposes a patient to substantial
risk of harm as a result of a failure to provide patient care that conforms
to minimum standards of acceptable and prevailing professional prac-
tice or to statutory, regulatory, or accreditation standards. For purposes
of this subsection, an employer or entity includes an employee or agent
of the employer or entity.
(4) A person may not suspend or terminate the employment
of, or otherwise discipline or discriminate against, a person who re-
ports, without malice, under this section. A violation of this subsection
is subject to NPA (TOC) §301.413.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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TITLE 28. INSURANCE
PART 2. TEXAS DEPARTMENT OF





(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Department of Insurance, Division of Workers’ Compensation or
in the Texas Register ofce, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Insurance, Division of Workers’ Com-
pensation (Division) proposes repeal of §131.1 concerning Initi-
ation of Lifetime Income Benets. This rule addresses several
provisions affecting the initiation and payment of lifetime income
benets. More specically, §131.1 provides eligibility require-
ments for lifetime income benets and addresses when lifetime
income benets begin to accrue and are payable. The rule also
provides that a minimum amount of weekly lifetime income ben-
ets is required and reminds a party to a claim of the opportu-
nity for a benet review conference. The proposed repeal of this
rule is primarily the result of conforming the provisions related
to the initiation of lifetime income benets to the court’s ruling in
Mid-Century Insurance Company v. Texas Workers’ Compen-
sation Commission, 183 S.W.3d 754 (Tex.App- Austin 2006 no
writ). The remaining provisions of the rule are duplicative of the
Texas Labor Code or other Division rules.
Labor Code, §408.161, provides that lifetime income benets are
paid until the death of an employee as a result of one of seven
specied injuries. In interpreting this statute, the Texas Court of
Appeals in the Mid-Century case held that lifetime income ben-
ets are to be paid from the date an injured employee is de-
termined to be entitled to lifetime income benets but not prior
to that date. Current §131.1(b) incorrectly provides that lifetime
income benets begin to accrue in accordance with the Texas
Workers’ Compensation Act and are payable retroactively from
the date of disability.
In addition, the remaining provisions of §131.1 are unnecessary
as the provisions are reiterated or referenced in the Labor Code
or addressed in other Division rules. Section 131.1(a) provides
that lifetime income benets are paid in accordance with the La-
bor Code and Division rules in effect on the date of injury and
includes the list of the seven specied injuries identied at Labor
Code, §408.161(a). Similarly, the portion of §131.1(b) that does
not violate the court order is not necessary because the remain-
ing provision merely references Labor Code, §408.082, that de-
scribes when benets begin to accrue. Section 131.1(c) restates
Labor Code, §408.062, a provision that establishes the minimum
weekly income benet. Also, the availability of a benet review
conference, addressed in §131.1(d), is already included in the
dispute resolution rules, as well as addressed in the organiza-
tional changes required by House Bill 7, 79th Legislative Ses-
sion, 2005. Therefore, these provisions are no longer necessary.
Brent Hatch, Policy Advisor, Division of Workers’ Compensation,
has determined that, for the rst rst-year period the proposed
repeal will be in effect, there will be no scal impact to state and
local governments as a result of the repeal of the rule. There
will be no measurable effect on local employment or the local
economy as a result of the repeal.
Mr. Hatch has also determined that, for each year of the rst ve
years the proposed repeal is in effect, the public benets antic-
ipated as a result of the repeal will be to conform the Division’s
application of the Labor Code to the court’s ruling in the Mid-Cen-
tury case. This claries when lifetime income benets begin to
accrue and avoids confusion for system participants.
There will be no anticipated economic costs to persons who are
required to comply with the proposed repeal. Insurance carriers
that have in the past paid lifetime income benets from the date
of disability, may experience a reduction in the amount of life-
time income benets they must pay because the Third Court of
Appeals has ruled that lifetime income benets accrue only after
the injured employee meets the criteria set out in Labor Code,
§408.161.
There will be no adverse economic impact on small businesses
or micro businesses as a result of the proposed repeal. There
will be no difference in the cost of compliance for small busi-
nesses and micro-businesses as compared to large businesses
as a result of the proposed repeal.
To be considered, written comments on the proposal must be
received no later than 5:00 p.m. on December 3, 2007. Com-
ments may be submitted via the Internet through the Division’s
Internet website at http://www.tdi.state.tx.us/wc/rules/propose-
drules/toc.html or by mailing or delivering your comments to
Victoria Ortega, Legal Services, MS-4D, Texas Department
of Insurance, Division of Workers’ Compensation, 7551 Metro
Center Drive, Suite 100, Austin, Texas 78744. Any request for
a public hearing must be submitted separately to the Ofce
of General Counsel, MS-1, 7551 Metro Center Drive, Austin,
Texas 78744, by 5:00 p.m. on December 3, 2007. If a hearing
is held, written and oral comments presented at the hearing will
be considered.
The repeal is proposed under the Labor Code, §§408.161,
402.00111, and 402.061. Section 408.161 provides that lifetime
income benets are paid until the death of an employee for: (1)
total and permanent loss of sight of both eyes; (2) loss of both
feet at or above the ankle; (3) loss of both arms at or above the
wrist; (4) loss of one foot at or above the ankle and the loss of
one hand at or above the wrist; (5) an injury to the spine that
results in permanent and complete paralysis of both arms, both
legs, or one arm and one leg; (6) a physically traumatic injury to
the brain resulting in incurable insanity or imbecility; or (7) third
degree burns that cover at least 40 percent of the body and
require grafting, or third degree burns covering the majority of
either both hands or one hand and the fact. Section 402.00111
provides that the Commissioner of Workers’ Compensation shall
exercise all executive authority, including rulemaking authority,
under the Labor Code and other laws of this state. Section
402.061 provides the Commissioner the authority to adopt rules
as necessary to implement and enforce the Texas Workers’
Compensation Act.
No other code, statute, or article is affected by this action. The
following sections are affected by this proposal: Labor Code,
§408.161.
§131.1. Initiation of Lifetime Income Benets.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Texas Department of Insurance, Division of Workers’ Compensation
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 804-4715
CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS
SUBCHAPTER G. PROSPECTIVE AND
CONCURRENT REVIEW OF HEALTH CARE
28 TAC §134.650
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of the
Texas Department of Insurance, Division of Workers’ Compensation or
in the Texas Register ofce, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)
The Texas Department of Insurance, Workers’ Compensation
Division proposes the repeal of §134.650 concerning Prospec-
tive Review of Medical Care Not Requiring Preauthorization.
This rule provides a process to resolve disputes of medical ne-
cessity in which the insurance carrier has prospectively denied
future medical care that does not require preauthorization under
§134.600 concerning Preauthorization, Concurrent Review, and
Voluntary Certication of Health Care. The proposed repeal of
this section is a result of the Division’s adoption of §137.100,
concerning Treatment Guidelines, which applies to health care
provided on or after May 1, 2007.
The purpose of §134.650 was to address the pretreatment im-
passe between insurance carriers and health care providers re-
garding health care that did not require preauthorization, but was
informally being denied in advance by insurance carriers on the
basis of medical necessity and, in some instances, relatedness
to the compensable injury. Section 134.650 provided a process
to resolve that impasse.
Texas Labor Code, §413.011(e), required the Division to adopt
treatment guidelines. Subsequently, §137.100 adopted the Of-
cial Disability Guidelines - Treatment in Workers’ Compensa-
tion (ODG) as the treatment guideline for providing non-network
health care to injured employees. Treatments and services pro-
vided within the ODG are presumed to be reasonable and rea-
sonably required; therefore, preauthorization is not required for
treatments provided within the ODG, except in certain circum-
stances.
Since adoption of the ODG, preauthorization is required when:
(1) the treatment or service is on the Division’s preauthoriza-
tion list; (2) the diagnosis is not included in the treatment guide-
lines; (3) the treatment or service is under study or not rec-
ommended in the ODG; or (4) the care exceeds the Division’s
treatment guidelines in frequency or duration. Treatment not ad-
dressed by or that exceeds the Division’s treatment guidelines
requires preauthorization; therefore, insurance carriers may not
informally deny proposed health care in advance. If preautho-
rization is required and denied by the insurance carrier, the Di-
vision provides dispute resolution through the Independent Re-
view Organization (IRO) process. Treatment that is preautho-
rized raises a health care provider’s assurance of payment and
denial of preauthorization can be appealed. The preauthoriza-
tion and IRO processes provide remedies that were not previ-
ously available in situations where the §134.650 process was
commonly used. With the ODG, preauthorization, and IRO pro-
cesses in place, there is no longer a need for the process pro-
vided in §134.650.
Brent Hatch, Policy Advisor, Division of Workers’ Compensation,
has determined that, for the rst ve-year period the proposed
repeal is in effect, there will be no substantial scal implications
for state or local governments as a result of the repeal. There
will be decreased Division actions with respect to issuance of
interlocutory orders for the payment of medical benets. With
the adoption of the ODG, treatment provided that falls within the
ODG is presumed to be reasonably required. With the expected
decrease in the number of medical interlocutory orders issued,
the Division should realize a decrease in appeals and related
State Ofce of Administrative Hearings (SOAH) costs. During
the rst nine months of the 2007 scal year, approximately 160
hours of SOAH time were utilized by the Division for appeals of
medical interlocutory orders issued pursuant to §134.650. This
time is typically charged to the Division at $100 per hour. The Di-
vision considers all of these eventualities to be positive impacts
to the system. There will be no anticipated effect on local em-
ployment or the local economy as a result of the proposal.
Mr. Hatch has also determined that, for each year of the rst ve
years the proposed repeal is in effect, the public benets antici-
pated as a result of the repeal will be a better way of addressing
the uncertainty of reimbursement for future medical care for com-
pensable injuries through use of the ODG and preauthorization.
Health care providers who, in the past, found it necessary to
seek interlocutory orders through §134.650, now have alterna-
tive remedies to resolve disputes regarding the medical neces-
sity of treatments and services.
An average of approximately 280 requests for interlocutory
orders were made per month in Fiscal Years 2006 and 2007.
An average of approximately seven medical interlocutory orders
per month were appealed to SOAH in Fiscal Years 2006 and
2007. System participants who sought or opposed the issuance
of medical interlocutory orders will not incur the costs of a SOAH
proceeding as a result of the repeal of the §134.650 process.
However, they may incur costs related to preauthorization
disputes for services that now require preauthorization pursuant
to the adopted treatment guidelines. These costs are a result
of the treatment guideline provisions rather than the proposed
repeal of §134.650.
There are no anticipated costs to system participants as a re-
sult of the proposed repeals. There is no difference in the cost
of compliance between a large and small business as a result
of the proposed repeals. Based on the cost of labor per hour,
there is no disproportionate economic impact on small or mi-
cro-businesses. Economic costs to injured employees are not
anticipated.
To be considered, written comments on the proposal must be
received no later than 5:00 p.m. on December 3, 2007. Com-
ments may be submitted via the Internet through the Division’s
Internet website at http://www.tdi.state.tx.us/wc/rules/propose-
drules/toc.html or by mailing or delivering your comments to
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Victoria Ortega, Legal Services, MS-4D, Texas Department
of Insurance, Division of Workers’ Compensation, 7551 Metro
Center Drive, Suite 100, Austin, Texas 78744. Any request for
a public hearing must be submitted separately to the Ofce
of General Counsel, MS-1, 7551 Metro Center Drive, Austin,
Texas 78744, by 5:00 p.m. on December 3, 2007. If a hearing
is held, written and oral comments presented at the hearing will
be considered.
The repeal is proposed under the Labor Code, §§406.010,
406.031, 408.004, 408.021, 408.025, 413.013, 413.018, and
413.055, 402.0111, and 402.061. Section 406.010 authorized
the Commissioner to adopt rules regarding claims service.
Section 406.031 holds an insurance carrier liable for com-
pensation for an eligible employee’s injury arising out of and
in the course and scope of employment. Section 408.004
allows the Commissioner to require injured employees to sub-
mit to medical examinations to resolve questions regarding
appropriate medical care and similar issues. Section 408.021
provides that the injured employee is entitled to all health care
reasonably required by the nature of the injury as and when
needed. Section 408.025 authorizes the Commissioner to adopt
requirements for reports and records that are required to be
led with the Division by health care providers. Section 413.013
allows the Commissioner to establish programs for prospective,
concurrent, and retrospective review and resolution of a dispute
regarding health care treatments and services. Section 413.018
provides that the Division shall review the medical treatment
provided in a claim that exceeds the guidelines and may take
appropriate action to ensure that necessary and reasonable
care is provided. Furthermore, the Commissioner may adopt
rules and forms as necessary to implement §413.018. Section
413.055 allows the Commissioner to issue medical interlocutory
orders requiring carriers to be liable for specic future medical
care. Section 402.00111 provides that the Commissioner of
workers’ compensation shall exercise all executive authority,
including rulemaking authority, under the Labor Code and other
laws of this state. Section 402.061 provides that the Commis-
sioner of workers’ compensation has the authority to adopt rules
as necessary to implement and enforce the Texas Workers’
Compensation Act.
The following sections are affected by this proposal: La-
bor Code, §§406.010, 406.031, 408.004, 408.021, 408.025,
410.002, 413.013, 413.018, and 413.055.
§134.650. Prospective Review of Medical Care Not Requiring Preau-
thorization.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Texas Department of Insurance, Division of Workers’ Compensation
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 804-4715
TITLE 34. PUBLIC FINANCE
PART 5. TEXAS COUNTY AND
DISTRICT RETIREMENT SYSTEM
CHAPTER 103. CALCULATIONS OR TYPES
OF BENEFITS
34 TAC §103.10
The Texas County and District Retirement System proposes new
rule §103.10 concerning the form and manner of payment of a
survivor annuity. The rule is intended to comply with H.B. 1587,
as enacted into law by the 80th Legislature, which provides that
the survivor annuity benet be the actuarial equivalent under the
system to an annuity based on the accrued benet of the eligi-
ble deceased member. The legislation also requires the board
of trustees to authorize by rule the form and manner of payment
of the survivor annuity. Previous law limited the survivor annuity
benet to that contingent annuity that would be payable assum-
ing the member had retired and immediately died. This prior law
permitted vast disparity in the value of a survivor annuity payable
to identically situated beneciaries of deceased members who
were of different ages. Additionally, benets available to a de-
ceased member’s family were signicantly less than those bene-
ts available to a retiree and the retiree’s family. With the legisla-
tive change, beneciaries will receive the actuarial value of the
benet accrued by the deceased member, resulting in greater
parity between the benets available to the family of a retiree
and the family of a deceased member.
Tom Harrison, Deputy Director and General Counsel of the
Texas County and District Retirement System, has determined
that, for the rst ve-year period the proposed new rule is in
effect, outside of the minimal cost associated with the underlying
legislation, there will be no scal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Harrison has also determined that, for each year of the rst
ve years the proposed new rule is in effect the public benet
anticipated as a result of administering the rule will be the avail-
ability of the deceased member’s entire accrued benet to the
member’s survivors. There will be no costs to small businesses.
There are no anticipated economic costs to persons who are re-
quired to comply with the rule as proposed.
Comments on the proposed new rule may be submitted to Tom
Harrison, Deputy Director and General Counsel, Texas County
and District Retirement System, P.O. Box 2034, Austin, TX
78768-2034.
The new rule is proposed under the Government Code,
§844.407, which mandates the board of trustees to authorize
the form and manner for paying a survivor annuity.
The Government Code, §844.407 is affected by this proposed
rule.
§103.10. Survivor Annuity.
(a) The beneciary of a deceased member who had accumu-
lated at least four years of credited service in the system is eligible to
apply for and receive a survivor annuity as described in this section.
(b) The annuity payable under this section to an individual
beneciary shall be the actuarial equivalent, as dened in §841.001(1)
of the Act, of the allocated shares of the member’s individual account
balance and total service credit standing to the credit of the member
computed as of the last day of the month preceding the member’s death.
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(c) An individual designated as beneciary by the member, or
an individual designated as beneciary by law, may elect an annuity
to be paid in the form of a life annuity for the beneciary’s life but
actuarially reduced to provide a guarantee that the total of all payments
will equal or exceed:
(1) the beneciary’s allocated share of the decedent’s indi-
vidual account balance; or
(2) the equivalent of 120 monthly payments; or
(3) the equivalent of 180 monthly payments.
(d) In lieu of an annuity, the beneciary may elect a refund of
the beneciary’s allocated share of the deceased member’s individual
account.
(e) The annuity shall be calculated using the beneciary’s age
on the last day of the month preceding the member’s death and com-
puted on the beneciary’s allocated shares of the deceased member’s
individual account balance and total service credit standing to the credit
of the member as of the last day of the month preceding the member’s
death.
(f) An individual designated as beneciary by the member, or
an individual designated as beneciary by law, may not renounce, re-
pudiate, or disclaim the benet provided under this section, except that
in lieu of an annuity, an individual beneciary may apply for a refund
of that beneciary’s share of the deceased member’s individual account
balance.
(g) In the event that multiple persons are designated as ben-
eciaries by the member, the deceased member’s individual account
balance and total service credit shall be prorated among all benecia-
ries, and each individual beneciary may select any payment form de-
scribed in subsection (c) above computed on the shares allocated to that
individual. A beneciary that is not an individual will receive a single
payment as described in subsection (g).
(h) A beneciary other than an individual shall receive a sin-
gle payment equal to the allocated shares of the member’s individual
account balance and total service credit standing to the credit of the
member as of the last day of the month preceding the member’s death.
(i) A trustee of a trust having a single primary beneciary may
elect, in accordance with the rules and regulations under the Inter-
nal Revenue Code, that the beneciary of the trust be considered as
a named beneciary for purposes of selecting an annuity.
(j) An individual beneciary who dies before ling an appli-
cation for benets or who fails to le an application within 90 days fol-
lowing notice from the system that a benet is payable shall be deemed
to have selected the life annuity with the guarantee that the total of all
payments will equal or exceed the share of the deceased member’s in-
dividual account balance allocable to the beneciary.
(k) No interest shall accrue on any benet payable under this
section.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Deputy Director and General Counsel
Texas County and District Retirement System of Texas
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 328-8889
CHAPTER 105. CREDITABLE SERVICE
34 TAC §105.2
The Texas County and District Retirement System proposes new
rule §105.2 concerning the recognition and combining of cred-
ited service accumulated with multiple subdivisions for purposes
of determining retirement eligibility with a particular subdivision.
The proposed new rule is intended to comply with H.B. 1587, as
enacted into law by the 80th Legislature, which mandated the
board of trustees to establish rules for this purpose. All cred-
ited service of the member accumulated in this system may be
combined for purposes of meeting the specic eligibility require-
ments for retirement or a survivor annuity with respect to a par-
ticular subdivision. However, to be eligible to retire with a par-
ticular subdivision, the member must satisfy the specic vesting
requirement of that subdivision. Other service credited under the
proportionate retirement program may be recognized and com-
bined only for determining eligibility for service retirement. Pro-
portionate program service may not be combined for purposes of
determining eligibility for disability retirement or a survivor annu-
ity. This proposed new rule conforms to the evolving policy that
the several subdivisions participating in the system operate in-
dependently, one from the others, except for the universal recog-
nition of all service credited in the system. Additionally, this rule
eliminates much of the disparate treatment between members
who have proportionate retirement program service and mem-
bers who have service with multiple subdivisions.
Tom Harrison, Deputy Director and General Counsel of the
Texas County and District Retirement System, has determined
that, for the rst ve-year period the proposed new rule is
in effect, there will be no scal implications for state or local
government as a result of enforcing or administering the rule.
Mr. Harrison has also determined that, for each year of the rst
ve years the proposed new rule is in effect, the public benet
anticipated as a result of administering the rule will be the uni-
versal recognition and consistent treatment of all credited ser-
vice accumulated by members of the system, without regard to
the subdivision with which the service was earned, as well as
support for the authority of each subdivision to establish its own
vesting requirements with respect to such universally recognized
service. There will be no costs to small businesses. There are
no anticipated economic costs to persons who are required to
comply with the new rule as proposed.
Comments on the proposed new rule may be submitted to Tom
Harrison, Deputy Director and General Counsel, Texas County
and District Retirement System, P.O. Box 2034, Austin, TX
78768-2034.
The rule is proposed under the Government Code, §844.1021,
which requires the board of trustees to established rules for rec-
ognizing and combining credited service for purposes of meeting
retirement eligibility provisions of the respective subdivisions.
The Government Code, §844.1021 is affected by this proposed
new rule.
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§105.2. Combining Credited Service with Multiple Subdivisions.
(a) A member must satisfy the retirement eligibility require-
ment of the particular subdivision with which the member is applying
for retirement.
(b) All of a member’s credited service in this system, as de-
ned in §841.001(7) of the Act, will be combined and recognized for
purposes of determining eligibility for service and disability retire-
ments with respect to each subdivision, and eligibility for the survivor
annuity.
(c) All credited service described in subsection (a) will be
combined with all other credited service of the member recognized un-
der the proportionate retirement program for purposes of determining
eligibility for service retirement with respect to each subdivision.
(d) Credited service of the member recognized under the pro-
portionate retirement program may not be combined with the member’s
credited service in this system as dened in §841.001(7) of the Act for
purposes of determining eligibility for any disability retirement or sur-
vivor annuity.
(e) When combining service for purposes of determining eli-
gibility, only one month of credited service may be recognized for any
particular calendar month.
(f) A member eligible for disability retirement under
§844.302(a) of the Act, is eligible for disability retirement from all
subdivisions with which the member has service credit.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.




Deputy Director and General Counsel
Texas County and District Retirement System
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 328-8889
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS
PART 3. TEXAS YOUTH COMMISSION
CHAPTER 97 SECURITY AND CONTROL
SUBCHAPTER A. SECURITY AND CONTROL
The Texas Youth Commission simultaneously proposes the re-
peal of §97.23 and proposes new §97.23, concerning use of
force. The new section will establish the circumstances under
which force may be used, the elements constituting the contin-
uum of force, and requirements and restrictions concerning im-
plementation of force.
Robin McKeever, Chief Financial Ofcer, has determined that
for each year of the rst ve years the section is in effect there
is insufcient data to estimate whether the change would have a
signicant scal impact on state government. No scal impacts
on local units of government are anticipated.
Stan DeGerolami, Director of Residential Services, has deter-
mined that for each year of the rst ve years the section is in
effect the public benet anticipated as a result of enforcing the
section will be increased safety. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the new section as proposed.
No private real property rights are affected by adoption of this
rule.
Comments on the proposal may be submitted within 30 days
of the publication of this notice to DeAnna Lloyd, Manager
of Policy, Grants, and Accreditation, Texas Youth Commis-
sion, P.O. Box 4260, Austin, Texas 78765, or via email to
deanna.lloyd@tyc.state.tx.us.
37 TAC §97.23
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the ofces of
the Texas Youth Commission or in the Texas Register ofce, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)
The repeal is proposed under the Human Resources Code,
§61.034, which provides the commission with the authority to
make rules appropriate to the proper accomplishment of its
functions.
The proposed repeal affects the Human Resources Code,
§61.034.
§97.23. Use of Force.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.






Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 424-6301
37 TAC §97.23
The new section is proposed under the Human Resources Code,
§61.045, which provides that the commission shall have general
charge of and be responsible for the welfare, custody, and reha-
bilitation of the children in a school, facility, or program operated
or funded by the commission.
The proposed rule affects the Human Resources Code, §61.034.
§97.23. Use of Force.
(a) Policy. The Texas Youth Commission (TYC) prohibits the
use of force as punishment or discipline and sanctions its use only as
a control measure to reasonably ensure the safety and welfare of youth
and staff. Force will be used only when necessary and only to the extent
necessary to gain compliance and/or prevent harm. Physical restraint
is to be used as a last resort and only for purposes justied under this
rule.
(b) Applicability. This rule applies to all residential facilities
and programs operated by or under contract with TYC.
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(c) Denitions. For purposes of this rule, the following words
and terms have the following meanings, unless the context clearly in-
dicates otherwise:
(1) Carry-On-Person Aerosol Canister--means an MK-3,
MK-4, or MK-9 OC spray canister.
(2) Disruption of Program--youth’s behavior requires in-
tervention to the extent necessary to stop its interruption of the current
program.
(3) Imminent Harm or Imminent Threat--a reasonable be-
lief that harm to persons or property is about to occur, and the need for
action is immediate.
(4) Mental Health Professional--an individual who is a psy-
chiatrist, doctoral level psychologist, masters level associate psychol-
ogist, licensed professional counselor, or a licensed social worker with
an advanced clinical practitioner (LMSW-ACP) designation.
(5) Positional Asphyxia--the reduction in oxygen in the
bloodstream and tissues due to an impairment of a person’s respiratory
system caused by body positioning or the application of external
weight/pressure.
(6) Physical Presence--means the mere presence of staff to
include non-verbal gestures made with eyes, hands, head or body, uti-
lizing proximity, standing, eye contact, and/or facial expressions.
(7) Practicable--means something is capable of being done
with the means at hand and presenting circumstances.
(8) Reasonable Belief--means facts and circumstances,
known to staff at the time of the incident, that would cause a reason-
able, trained staff to conclude that an imminent threat exists.
(9) Reasonable Force--the degree of force which a rea-
sonable, trained juvenile corrections staff, in like circumstances,
would judge to be reasonably necessary to control and overcome
unlawful resistance, protect self, protect third parties, protect youth
from self-harm, protect property, compel movement and maintain
order and safety.
(10) Security Unit--means the building on a high restriction
residential campus that houses any of the following programs: Corsi-
cana Stabilization Unit, Behavior Management Program, Aggression
Management Program, Institution Detention Program, Security Pro-
gram, Security Intake, or Protective Custody.
(11) Threat Assessment--evaluating a youth’s opportunity,
ability and risk to do harm to self, others, or property and weighing
whether or not the behavior reects only emotional venting or verbal
aggression with no physical movement toward a target.
(12) Totality of the Circumstances--means there is no sin-
gle deciding factor. One should consider all the facts, surrounding cir-
cumstances, conditions and conclude from the whole picture the type
and degree of force required.
(13) Use of Force--is any physical contact exerted upon a
youth to direct, compel, or restrain bodily movement.
(A) Use of force includes:
(i) Mechanical Restraint--use of a mechanical de-
vice to control or limit the movement of any portion of youth’s body.
(ii) OC Spray--oleoresin capsicum spray, also
known as pepper spray. Oleoresin capsicum is a mixture of essential
oil and resin found in nature and derived from any plant of the genus
capsicum, such as jalapeño, cayenne, or habanero.
(iii) Physical Restraint--restricting a youth’s free-
dom of action by using physical restraint methods.
(iv) Full-Body Restraint--use of a padded cloth or
leather mechanical restraint device to secure a youth to a specially de-
signed bed as a means of physical restraint.
(B) For purposes of this rule, the term "use of force"
does not include:
(i) application of mechanical restraints to compliant
youth during routine transportation; or
(ii) directing a compliant youth from one location to
another location via touching of the arm or elbow; or
(iii) movement of compliant youth to a security
unit, isolation room, or alternative classroom via use of mechanical
restraints.
(14) Verbal Intervention/De-escalation Techniques--in-
cludes verbal prompting, directive statements, redirection and
coaching, using behavior management skills.
(d) General Provisions.
(1) Staff will use only the least amount and type of rea-
sonable force necessary to control and overcome unlawful resistance,
protect persons, protect property and maintain order and safety.
(2) Any staff member must intervene, if a reasonable op-
portunity exists, when he/she knows or should know that another staff
member is using force that is unjustied and/or excessive. Staff must
report any violations of this policy before the end of the current shift.
(e) Use of Force Continuum.
(1) Except as otherwise stated within this rule, the below
listed actions will be taken in the following order until the youth’s be-
havior no longer justies use of force:
(A) Physical Presence




(2) Under circumstances where following the continuum
poses an unwarranted risk of imminent harm, the necessary level of
force may be used without the use of all prior levels of the continuum.
(f) Situations Authorizing Use of Force. Except as otherwise
stated within this rule, use of force is authorized under the following
circumstances:
(1) Protection of youth from imminent self-harm;
(2) Protection of self from imminent harm;
(3) Protection of other youth or third parties from imminent
harm;
(4) Protection of property from imminent damage;
(5) Prevention of escape or eeing apprehension;
(6) Movement of a non-compliant youth referred to the se-
curity unit, isolation room, or alternative classroom;
(7) Movement of a non-compliant youth within the security
unit when the youth’s behavior is substantially disruptive and the youth
refuses to follow a reasonable request to comply;
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(8) Movement of a non-compliant youth from a dangerous
or disruptive situation when immediate compliance is necessary;
(9) To allow for a search of a non-compliant youth rea-
sonably believed to be in possession of a weapon or item that can be
adapted for use as a weapon, a controlled substance, or other item that
poses a risk to the security of the facility;
(10) To allow for a search of a non-compliant youth enter-
ing the security unit; or
(11) Administration of medical treatment to a non-compli-
ant youth when, under the circumstances, failure to administer the treat-
ment could have serious health implications as determined by a health-
care professional.
(g) Threat Assessment Prior to Implementing Force. Prior to
the implementation of force, a threat assessment should be conducted
to evaluate the youth’s opportunity, ability, and risk to do harm.
(1) Opportunity--whether the youth has a reasonable op-
portunity to carry out the threat.
(2) Ability--whether the youth presents a threat to safety
and security and has a reasonable ability to carry out the threat.
(3) Risk--how serious is the risk of harm to self or others
or damage to property if force is or is not used.
(h) Approved Techniques for Use of Force. Techniques that




(C) physical restraint; and
(D) full-body restraints, under certain limited circum-
stances; and
(2) other non-prohibited methods of physical restraint that
under the totality of circumstances existing at the time:
(A) are more practical than the agency-trained method
of physical restraint, taking into account the youth’s and staff’s partic-
ular vulnerability to harm;
(B) involve a use of force that is measured and progres-
sive to a degree no greater than that reasonably necessary to achieve
the objective; and
(C) do not unduly risk serious harm or needless pain to
the youth or staff.
(i) Implementation of Force. When practicable, strategy
should be planned in advance and directed by a security staff who
is not physically involved. When practicable, the entire use of force
should be recorded, including efforts to reason with the youth. In all
cases, staff must provide justication for the force applied.
(1) Use of Mechanical Restraints.
(A) Mechanical restraints are temporary restraining de-
vices and provide only limited control. The use of mechanical restraints
should be terminated as soon as possible.
(B) Only employees who are trained in the application
of mechanical restraints are authorized to carry and use mechanical
restraints.
(C) When mechanical restraints are employed, staff will
ensure the youth’s safety by:
(i) checking the youth for adequate respiration and
circulation every 15 minutes until termination of the restraint;
(ii) providing continuous visual supervision; and
(iii) providing assistance, as appropriate, during
transportation to the security unit and until the restraining devices
have been removed.
(D) Extensions may be granted for additional 30-min-
utes intervals, until termination of restraint. If an extension is granted,
medical staff will examine the youth every 15 minutes until termina-
tion of restraint.
(2) Use of OC Spray.
(A) Except as indicated in subparagraph (B) of this
paragraph, OC spray is authorized for use only in high restriction
facilities operated by TYC.
(B) Use of OC spray is prohibited in facilities and pro-
grams of less than high restriction which are operated by or under con-
tract with TYC and in high restriction facilities or programs operated
under contract with TYC, unless written authorization from the TYC
executive director or designee exempts a facility or program from this
prohibition.
(C) OC spray is authorized for use only when other less
restrictive interventions have failed or are determined to be impracti-
cable.
(D) In high restriction facilities operated by TYC, the
following are the only staff authorized to use OC spray and routinely
carry it on-person:
(i) facility administrator;
(ii) assistant facility administrator;
(iii) administrative duty ofcer;
(iv) security personnel whose regular assignment is
outside the security unit;
(v) supervisory-level dorm personnel; and
(vi) Juvenile Correctional Ofcer IV or above in the
same line of authority whose regular assignment is inside the security
unit.
(E) No staff member is authorized to use or carry OC
spray until he/she has completed the agency-approved OC training.
(F) The amount of OC used will be the minimum
amount necessary to gain compliance.
(G) After OC has been used and the situation has been
brought under control, any youth or area affected by the chemical agent
will be properly decontaminated as soon as possible, and any affected
youth will be examined by medical staff as soon as possible.
(3) Restrictions on Use of OC Spray.
(A) Unless necessary to prevent loss of life, imminent
damage to property, or imminent bodily injury to persons, OC spray
should not be used against a youth who has a mental health diagnosis
until a mental health staff has been contacted and has attempted to con-
trol the situation.
(B) Unless necessary to prevent loss of life, property
from imminent damage, or imminent bodily injury to persons, OC
spray is not authorized for use on a youth who has been identied by
a medical staff as:
(i) having a known allergic reaction to OC; or
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(ii) currently receiving treatment for seizures or
asthma; or
(iii) having any other obstructive pulmonary condi-
tion.
(C) OC spray is not authorized for use on a youth in a
secure cell or who is properly secured in mechanical restraints except
for the following limited purposes:
(i) protection of property from imminent damage;
(ii) protection of youth or others from imminent
harm;
(iii) secure an object that is being used as a weapon
and is capable of causing serious bodily injury; or
(iv) other circumstances, as approved by the facility
administrator or assistant facility administrator on a case-by-case basis.
(D) OC delivery equipment other than carry-on-person
aerosol canisters may only be used to the extent reasonably necessary to
bring under control a riot that threatens imminent harm to human life
or imminent and substantial destruction of property unless otherwise
authorized by the facility administrator on a case-by-case basis.
(4) Use of Physical Restraint.
(A) Except as described in subparagraph (E) below,
physical restraint is to be used as a last resort when all other less
restrictive interventions have failed or are not practicable under the
circumstances existing at the time.
(B) When use of physical restraint is necessary, only ap-
proved physical restraint techniques are authorized. The amount and
type of force should be measured and progressive in nature and will
only be conducted by authorized staff who are trained in the agency’s
approved physical restraint techniques.
(C) When physical restraint is employed, staff will en-
sure that a youth maintains adequate respiration and circulation during
application of physical restraint. The physical restraint will be discon-
tinued as soon as restraining devices have been properly applied.
(D) A youth will be placed in an upright-seated position
as soon as practicable once mechanical restraints have been applied.
(E) Physical restraint may be used to remove clothing
from a youth who displays suicidal ideation or behavior after verbal
attempts to gain compliance have failed.
(F) Any youth involved in a physical restraint will be
examined by a medical staff as soon as possible after termination of
the restraint.
(5) Prohibited Techniques of Physical Restraint.
(A) Prohibited techniques of physical restraint that un-
duly risk serious harm or needless pain to the youth include the inten-
tional, knowing, or reckless use of any of the following techniques:
(i) restricting respiration in any way, such as apply-
ing a chokehold or pressure to a youth’s back or chest or placing a youth
in a position that is capable of causing positional asphyxia;
(ii) using any method that is capable of causing loss
of consciousness or harm to the neck;
(iii) pinning down with knees to torso, head and/or
neck;
(iv) slapping, punching, kicking, or hitting;
(v) using pressure point, pain compliance and joint
manipulation techniques, other than an approved method for release of
a chokehold, bite or hair pull;
(vi) modifying restraint equipment or applying any
cufng technique that connects handcuffs behind the back to ankle re-
straints;
(vii) dragging or lifting of the youth by the hair or
ear or by any type of mechanical restraints;
(viii) using other youth or untrained staff to assist
with the restraint;
(ix) securing a youth to another youth or to a xed
object, other than to an agency-approved full-body restraint device; or
(x) administering a drug for controlling acute
episodic behavior as a means of physical restraint, except when the
youth’s behavior is attributable to mental illness and the drug is
authorized by a licensed physician and administered by a licensed
medical professional.
(B) A physical contact that would otherwise be prohib-
ited under the above paragraph does not include one that is only acci-
dental and momentary.
(6) Use of Full-Body Restraint.
(A) The only justication for full-body restraint is the
prevention of serious self-injury.
(B) Full-body restraint is authorized for use only at fa-
cilities approved by the executive director that operate programs for
youth with mental illness or mental retardation.
(C) Full-body restraint may only be applied by staff
who have completed specialized training in the use of such restraints.
(j) Post-Restraint Screening. Following the use of OC spray
or physical restraint, a post-restraint screening will be conducted by a
staff member not involved with the use of OC spray or physical restraint
to assess the youth’s emotional status. The youth will be referred to
facility clinical services for review and follow-up if:
(1) the youth reports any emotional trauma; or
(2) the staff conducting the screening suspects emotional
trauma indicating such evaluation.
(k) Authorized Equipment. Only equipment approved by the
executive director as specied in TYC’s Use of Force Plan is authorized
for use.
(l) Use of Force Plan. TYC operates under a Use of Force
Plan that denes staff responsibilities, operational procedures, and
limitations concerning the use of force. The plan provides for su-
pervision, monitoring, and assessment of the force deployment. The
plan also establishes reporting, documentation, and decontamination
requirements.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 22,
2007.
TRD-200705081




Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 424-6301
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 700. CHILD PROTECTIVE
SERVICES
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§700.203, 700.1351, 700.1403, and
700.1404, concerning medical consent, in its Child Protective
Services chapter. The purpose of the amendments is to update
the rules to reect the changes required in Senate Bill 6 of the
79th Legislative Session, which added Chapter 266 to the Texas
Family Code to address medical consent for children in DFPS
conservatorship. The major provisions are: (1) requirement
for an individual to be authorized by the court or designated
by DFPS to consent for medical care for each child in DFPS
conservatorship; (2) completion of training on informed consent
by the medical consenter; (3) participation in each medical
appointment by the medical consenter; (4) informing 16 and 17
year old youth of rights to a court determination of their capacity
to consent to some or all of their medical care; (5) requirement
to include informed consent training in the PAL curriculum; (6)
obtaining medical care in an emergency; (7) judicial review of
medical care; and (8) notifying parents of signicant medical
conditions.
Section 700.203 adds the provision that DFPS may release con-
dential case record information to the medical consenter, and
claries that the same restrictions on disclosure of condential
records to DFPS apply to re-disclosure by the party who receives
the records.
Section 700.1351 denes medical care, claries that consent for
medical care for children in DFPS conservatorship must be pro-
vided in accordance with Chapter 266 of the Texas Family Code,
and deletes the procedures pertaining to medical care that no
longer apply.
Section 700.1403 claries that DFPS may provide information
about the child’s AIDS/HIV status to the medical consenter.
Section 700.1404 adds the child’s "medical consenter" to the
provision that a child’s caretaker may release information about
a child’s HIV status only to certain parties in specic circum-
stances. Also, TDPRS is changed to DFPS in all of the rules.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed sections will be in
effect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the sections.
Ms. Brown also has determined that for each year of the rst
ve years the sections are in effect the public benet anticipated
as a result of enforcing the sections will be that children in
DFPS conservatorship will likely benet from improved health
outcomes through the provision of consistent, coordinated and
informed decisions concerning their health care. There will
be no effect on large, small, or micro-businesses because the
proposed changes do not impose new requirements on any
business and do not require the purchase of any new equip-
ment or any increased staff time in order to comply. There is
no anticipated economic cost to persons who are required to
comply with the proposed sections.
HHSC has determined that the proposed amendments do not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government
Code.
Questions about the content of the proposal may be directed
to Kathy Teutsch at (512) 438-5257 in DFPS’s Child Protective
Services Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-381, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
SUBCHAPTER B. CONFIDENTIALITY AND
RELEASE OF RECORDS
40 TAC §700.203
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements the Texas Family Code, Chapter
266.
§700.203. Access to Condential Information Maintained by the
Texas Department of Family and Protective [and Regulatory] Services
(DFPS) [(TDPRS)].
(a) To the extent required by state or federal law, or to the ex-
tent deemed necessary by DFPS [TDPRS] for the protection and care
of children, DFPS [TDPRS] may release case record information made
condential under §261.201(a) of the Texas Family Code to the follow-
ing listed persons or entities:
(1) DFPS [TDPRS] staff, including authorized volunteers,
as necessary to perform their assigned duties;
(2) - (4) (No change.)
(5) a local, state, or federal government ofcial, to the ex-
tent permitted under federal law, [when specically required by law or]
when deemed necessary for the protection and care of a child;
(6) - (8) (No change.)
(9) an attorney of DFPS [TDPRS], the attorney general of
the state, or a county attorney or district attorney, when such attorney
represents the state in a proceeding arising out of an investigation of
child abuse or neglect or in a proceeding to collect child support for
a child in the temporary or permanent managing conservatorship of
DFPS [TDPRS];
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(10) a member of the state legislature, to the extent per-
mitted under federal law, when necessary to carry out that member’s
ofcial duties; [and]
(11) the person authorized by the court or designated to
give medical consent on the child’s behalf; and
(12) [(11)] any other person or entity responsible for the
protection, diagnosis, care, treatment, supervision or education of a
child who is the subject of a report or record of abuse or neglect, when,
in the discretion of DFPS [TDPRS], such information is necessary to
properly meet that child’s needs.
(b) In accordance with §261.201(f) of the Code, and upon a
properly submitted request, DFPS [TDPRS] shall provide access to
condential case records to the parent or other legal guardian of a child
who was the alleged or actual victim of child abuse and neglect, pro-
vided that the records are redacted as described in §700.204 of this
title (relating to Redaction of Records Prior to Release). For purposes
of this subsection, a parent or other legal guardian means any parent,
adoptive parent, possessory conservator, temporary or permanent man-
aging conservator, legal guardian, or other legal representative of the
child, provided that the requestor’s parental or other legal relationship
to the child has not been terminated at the time the request for informa-
tion is made. DFPS [TDPRS] may release condential case records,
or information contained therein, to a minor child who is the subject
of those records if DFPS [TDPRS] deems the release to be in the best
interest of the minor child.
(c) Upon a properly submitted request, DFPS [TDPRS] shall
provide access to condential investigation records to an individual
who was alleged or designated by DFPS [TDPRS] to be a perpetrator
in that investigation, whether or not that individual is a parent of the
alleged victim, provided that the records are redacted as described in
§700.204 of this title (relating to Redaction of Records Prior to Re-
lease). A release under this subsection is limited to that portion of
DFPS’s [TDPRS’s] records which were developed during the course
of an investigation into child abuse or neglect and shall not include
records related to the provision of services to a child or the child’s fam-
ily as a result of the investigation.
(d) In accordance with §261.201(c) of the Code, and upon a
properly submitted request, DFPS [TDPRS] shall provide access to
condential case records to the adoptive or prospective adoptive par-
ents of a child who was, or to an adult who was as a child, the subject
of those records, provided that the records are redacted in accordance
with §700.204 of this title (relating to Redaction of Records Prior to
Release) and provided that the identity of the child’s biological parents
is protected. When releasing information under this subsection, DFPS
[TDPRS] need not redact the record to protect the identity of a biolog-
ical parent whose identity is already known to the requestor.
(e) (No change.)
(f) Notwithstanding any other provision in this subchapter,
DFPS [TDPRS] shall not disclose any record or information which,
if released to the requestor, would interfere with an ongoing criminal
investigation or prosecution.
(g) The same restrictions on disclosure of condential records
released by DFPS apply to re-disclosure by the individual or entity that
obtains the documents from DFPS.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements the Texas Family Code, Chapter
266.
§700.1351. Medical and Dental Services for Children in DFPS Con-
servatorship [Substitute Care].
(a) The Texas Department of Family and Protective [and
Regulatory] Services’ (DFPS’s) [(TDPRS’s)] general responsibil-
ities. DFPS [The Ofce of Protective Services for Families and
Children (PSFC)] must ensure that children in DFPS conservatorship
[TDPRS-paid foster care] receive [all the] medical care [and dental
services they need]. "Medical care" for the purposes of this rule
includes physical, dental, behavioral, vision, and allied health care
such as physical therapy, occupational therapy, speech therapy, dietetic
and other health related services. Each child’s [medical and dental]
care must include:
(1) - (3) (No change.)
(b) Consent for medical care. Consent for medical care pro-
vided to children in DFPS conservatorship must be provided in accor-
dance with Chapter 266 of the Texas Family Code and relevant court
orders or agreements between DFPS and the person designated to pro-
vide consent. [Informing the court and the parents.]
[(1) Basic requirement. PSFC must keep the court, the
child’s attorney ad litem, and the child’s parents informed of the oc-
currence, treatment, progress, and resolution of every serious medical
problem that the child experiences.]
[(2) Exception. PSFC does not notify a child’s parents
about the child’s medical problems if the parents:]
[(A) cannot be found;]
[(B) have had their parental rights terminated; or]
[(C) have executed an afdavit of relinquishment as
specied in the Texas Family Code, §161.103.]
[(c) Consent. Whenever PSFC places a child in substitute care,
the child’s worker must give the caregiver written authorization to con-
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sent to medical treatment for the child. After receiving PSFC’s written
authorization, the caregiver can consent to the child’s medical treat-
ments only as specied in paragraphs (1) - (3) of this subsection.]
[(1) Emergency care.]
[(A) Necessary conditions. In most medical emergen-
cies, a child’s substitute caregiver may consent to the child’s medical
care only if:]
[(i) a physician, a dentist, or a mental-health profes-
sional orders the care; and]
[(ii) the child’s worker or the worker’s supervisor
cannot be contacted.]
[(B) Exception. A child’s caregiver has the authority
to secure medical care immediately if there is not enough time to call
PSFC rst or if a telephone is not available.]
[(C) Notication of PSFC. Regardless of the circum-
stances of the caregiver’s consent, the caregiver must notify PSFC of
the child’s emergency treatment:]
[(i) immediately if possible; or]
[(ii) within 24 hours after the initial treatment.]
[(2) Basic nonemergency care.]
[(A) Medicaid providers.]
[(i) The caregiver’s authority. If a provider accepts
Medicaid, the child’s caregiver may directly consent to the provider’s
nonemergency medical examinations and treatments of the child.]
[(ii) Exception. A substitute caregiver does not have
the authority to consent to major nonemergency treatments as dened
in paragraph (3) of this subsection.]
[(B) Non-Medicaid providers.]
[(i) Limitation of the caregiver’s authority. If a
provider does not accept Medicaid, the child’s caregiver must arrange
for the child’s worker or the worker’s supervisor to consent to the
provider’s nonemergency medical examinations and treatments of the
child.]
[(ii) Exception. A substitute caregiver may directly
consent to an examination or treatment provided by a non-Medicaid
provider if:]
[(I) the procedure does not constitute a major
nonemergency medical treatment as dened in paragraph (3) of this
subsection; and]
[(II) the cost of the procedure will be covered:]
[(-a-) through a county medical-services
agency;]
[(-b-) under health insurance provided
through the substitute caregiver; or]
[(-c-) by the caregiver himself.]
[(3) Major nonemergency treatments.]
[(A) The conservatorship unit’s consent. If a child in
substitute care needs to undergo a major nonemergency medical treat-
ment, the child’s conservatorship unit must arrange the treatment and
consent to it.]
[(B) Denition. Any medical treatment or procedure
that may be threatening to the child’s life or long-term health constitutes
a major treatment. (Examples: Surgeries that require general anesthe-
sia, blood transfusions, procedures that might be dangerous in light of
the child’s medical history, procedures that the child’s physician con-
siders dangerous.)]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER N. AIDS POLICIES FOR
CHILDREN IN DFPS’S CONSERVATORSHIP
40 TAC §700.1403, §700.1404
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement the Texas Family Code, Chapter
266.
§700.1403. Notication.
(a) Notication about positive results. If a child in the
Texas Department of Family and Protective [and Regulatory] Ser-
vices’ (DFPS’s) [(TDPRS’s)] conservatorship has acquired immune
deciency syndrome (AIDS), or if the results of a child’s human-im-
munodeciency-virus (HIV) antibodies test have been conrmed as
positive as specied in §700.1401(e) of this title (relating to Testing
Children in TDPRS’s Conservatorship for HlV Antibodies), DFPS
[TDPRS] must inform the following parties of the child’s condition:
(1) the child’s legal parents (if their whereabouts are
known); [and]
(2) the foster parents, 24-hour child-care providers,
prospective adoptive parents, or relatives with whom the child has
been placed or with whom DFPS [TDPRS] plans to place the child;
and [.]
(3) the person authorized to provide medical consent on the
child’s behalf under Chapter 266 of the Texas Family Code.
(b) Notication about negative results. If the results of a
child’s HIV-antibodies test are negative, DFPS [TDPRS] may inform
the child’s caregivers about the negative results and any related
counseling issues if doing so is likely to help the caregivers provide
appropriate care.
§700.1404. Condentiality.
(a) When a child has acquired immune deciency syndrome
(AIDS) or has tested positive for human-immunodeciency-virus
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(HIV) antibodies, the child’s foster parents or 24-hour child-care
provider must keep the child’s HIV status condential. The child’s
caretaker or medical consenter is permitted to release information
about the child’s HIV status only to:
(1) (No change.)
(2) individuals, and duly constituted, legally responsible
corporate entities (such as schools and day care centers) that the
Texas Department of Family and Protective [and Regulatory] Services
(DFPS) [(TDPRS)] has authorized to receive the information as
specied in subsection (b) of this section.
(b) Before releasing condential information about a child’s
HIV status to an individual or corporate entity, DFPS [TDPRS] must:
(1) - (4) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER H. ADOPTION ASSISTANCE
PROGRAM
DIVISION 6. HEALTH COVERAGE BENEFIT
(HCB) STIPEND
40 TAC §§700.890 - 700.894
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), new §§700.890, 700.891, 700.892, 700.893, and
700.894, concerning the Health Coverage Benet (HCB)
Stipend, in its Child Protective Services chapter. The new
sections implement the HCB Stipend program, as required by
House Bill 2702 of the 80th Legislative Session, Texas Family
Code §162.304. The HCB Stipend program provides $150 per
month toward health care coverage for families who adopt a
child in the managing conservatorship of DFPS and whose
family income is less than 300% of the federal poverty level.
Additionally, the child cannot be eligible for Medicaid under
Chapter 32 of the Human Resources Code.
Section 700.890 describes the HCB stipend.
Section 700.891 lists the HCB stipend eligibility requirements.
Section 700.892 lists the documents that must be provided to
establish eligibility for the HCB stipend.
Section 700.893 describes when the stipend is paid.
Section 700.894 claries that eligibility for the HCB stipend does
not confer eligibility for the tuition exemption available under
§54.211 of the Education Code.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed new sections will
be in effect there will be scal implications for state government
as a result of enforcing or administering the new sections. The
effect on state government for the rst ve-year period that the
sections will be in effect is estimated to cost $196,869 in scal
year 2008; $509,400 in scal year 2009; $859,650 in scal year
2010; $1,227,450 in scal year 2011; and $1,611,000 in scal
year 2012. There will be no scal implications for local govern-
ment.
Ms. Brown also has determined that for each year of the rst
ve years the new sections are in effect the public benet an-
ticipated as a result of enforcing the sections will be that addi-
tional children will have access to health care coverage. There
will be no effect on large, small, or micro-businesses because
the proposed changes do not impose new requirements on any
business and do not require the purchase of any new equipment
or any increased staff time in order to comply. There is no an-
ticipated economic cost to persons who are required to comply
with the proposed sections.
HHSC has determined that the proposed new sections do not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government
Code.
Questions about the content of the proposal may be directed to
Susan Klickman at (512) 438-3302 in DFPS’s Child Protective
Services Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-382, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
The new sections are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement the Texas Family Code, §162.304.
§700.890. What is the Health Coverage Benet (HCB) stipend?
The Health Coverage Benet (HCB) is a monthly stipend of $150 de-
signed to assist families with limited nancial resources who do not
qualify for medical assistance under Human Resources Code, Chapter
32, to obtain health coverage for children adopted from DFPS.
§700.891. Who is eligible for the HCB stipend?
To qualify for the health coverage benet, an adopted child must:
(1) Have been in the conservatorship of DFPS at the time
of adoptive placement;
(2) Be the subject of a nal order of adoption entered on or
after September 1, 2007;
(3) Be under 18 years of age;
(4) Not be eligible for medical assistance under Chapter 32
of the Human Resources Code; and
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(5) Be a member of an adoptive family with a household
income less than 300% of the federal poverty level.
§700.892. What documents must an adoptive parent submit to DFPS
to establish eligibility for the HCB stipend?
An adoptive parent must submit:
(1) A nal adoption order;
(2) Proof of income, such as a W-2 form, verication of
earnings statement from an employer, or other reliable source;
(3) Proof of denial of medical assistance benets under
Chapter 32 of the Human Resources Code; and
(4) Proof that the child in question currently has health cov-
erage benets paid for by the adoptive parent, and the amount of the
monthly premium.
§700.893. When is the HCB stipend paid?
(a) Upon receipt of all necessary documents to prove eligibil-
ity under §700.892 of this title (relating to What documents must an
adoptive parent submit to DFPS to establish eligibility for the HCB
stipend?), DFPS will issue a letter conrming initial HCB eligibility.
The monthly HCB stipend is payable beginning the rst month after
the HCB eligibility date.
(b) Continuing eligibility for the monthly HCB stipend re-
quires submission of proof of a child’s continued health care coverage
at least every 12 months after the initial HCB eligibility date, as
required in paragraph (4) of §700.892 of this title.
(c) Failure to submit documentation as required in subsection
(b) of this section within 60 days of the date will result in termination
of payments. After that date, benets can be restored on receipt of the
required documentation, but no retroactive benets will be paid.
§700.894. Can a child who receives the HCB stipend qualify for the
tuition exemption available under the Education Code, §54.211?
No. The HCB stipend is not "adoption assistance" and eligibility for
this benet does not confer eligibility for the tuition exemption avail-
able under Education Code, §54.211.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER R. STRENGTHENING
FAMILIES THROUGH ENHANCED IN-HOME
SUPPORT PROGRAM
40 TAC §§700.1801 - 700.1805
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), new §§700.1801, 700.1802, 700.1803, 700.1804,
and 700.1805, concerning strengthening families through
enhanced in-home support program, in its Child Protective
Services chapter. The rules are proposed in new Subchapter
R, Strengthening Families Through Enhanced In-Home Support
Program. Senate Bill 758, 80th Legislature, requires DFPS to
implement an enhanced in-home support program that diverts
children from foster care or shortens their stay in substitute
care. The Strengthening Families Through Enhanced In-Home
Support program will assist certain low-income families and
children in child neglect cases in which poverty is believed to
be a signicant underlying cause of the neglect and in which
the enhancement of in-home support appears likely to prevent
removal of the child from the home or to speed reunication of
the child with the family.
Section 700.1801 provides an overview of the Strengthening
Families Through Enhanced In-Home Support program.
Section 700.1802 describes generally what two types of benets
are available: (1) Family Enhancement through monetary assis-
tance; and (2) Family Empowerment through purchasing goods
and services.
Section 700.1803 describes the monetary limits and restrictions
for the Family Enhancement benets. The family determines
how to make the best use of these benets, subject to certain
legal limitations.
Section 700.1804 describes the monetary limits and restrictions
for the Family Empowerment benets. The family determines
how to make the best use of these benets, subject to certain
legal limitations.
Section 700.1805 describes the eligibility requirements for the
program.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed new sections
will be in effect there is estimated to be a net cost savings for
state government as a result of enforcing or administering the
sections. The cost of the monetary assistance and provision
of goods and services is $4,426,500 for scal year 2008 and
$4,823,000 for each subsequent scal year. The anticipated
cost savings to foster care attributable to fewer children entering
the foster care system and to children leaving foster care sooner
to be reunited with their family is $4,815,147 for scal year 2008
and $5,651,767 for each subsequent scal year. The resulting
net cost savings to the state for each of the rst ve scal years
is as follows: scal year 2008 $388,647; scal years 2009
through 2012 $828,767 each year.
Ms. Brown also has determined that for each year of the rst ve
years the new sections are in effect the public benet anticipated
as a result of enforcing the sections will be that children will re-
main with their families or will return to their families more quickly.
There will be no effect on local government or on large, small,
or micro-businesses because the proposed new sections do not
impose new requirements and do not require the purchase of
any new equipment or any increased staff time in order to com-
ply. There is no anticipated economic cost to persons who are
required to comply with the proposed new sections.
HHSC has determined that the proposed new sections do not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government
Code.
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Questions about the content of the proposal may be directed to
Stacy Lake at (512) 438-3392 in DFPS’s Child Protective Ser-
vices Division. Electronic comments may be submitted to Mari-
anne.Mcdonald@dfps.state.tx.us. Written comments on the pro-
posal may be submitted to Texas Register Liaison, Legal Ser-
vices-383, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
The new sections are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement Texas Family Code, §264.2011.
§700.1801. What is the Strengthening Families Through Enhanced
In-Home Support Program?
(a) The Strengthening Families Through Enhanced In-Home
Support Program is designed to mitigate child neglect, which is exac-
erbated by poverty, by providing support and benets to affected fam-
ilies.
(b) In accordance with this subchapter, the Department of
Family and Protective Services (DFPS) may assist families receiving
Family Based Safety Services or Family Reunication Services.
(c) Any benets provided under the program are subject to
state and federal law and limitations imposed by DFPS in accordance
with this chapter or by policy.
§700.1802. What benets are available?
(a) Subject to the availability of funds, the Department of Fam-
ily and Protective Services (DFPS) may provide eligible families with:
(1) Family Enhancement benets, which consist of mone-
tary assistance; and
(2) Family Empowerment benets, which include pur-
chased goods and services.
(b) Maximum limits for benets under this program set forth
in §700.1803 of this title (relating to What type of Family Enhance-
ment monetary assistance may be provided?) and §700.1804 of this
title (relating to What goods and services may be provided to support
Family Empowerment?) apply to each eligible family, regardless of
the number of DFPS interventions.
§700.1803. What type of Family Enhancement monetary assistance
may be provided?
(a) The Department of Family and Protective Services (DFPS)
may provide a maximum of $250 of Family Enhancement monetary
assistance to an eligible family.
(b) Subject to restrictions set forth in subsection (c) of this sec-
tion and DFPS approval, the decision of how to use Family Enhance-
ment funds is made by the family, at a meeting convened by DFPS.
(c) Monetary assistance provided under this program must be
used to accomplish one or more objectives related to promoting family
stability specically identied in the family service plan.
§700.1804. What goods and services may be provided to support
Family Empowerment?
(a) The Department of Family and Protective Services (DFPS)
may provide a maximum of $3,000 in Family Empowerment purchased
goods and services to an eligible family.
(b) Subject to restrictions set forth in subsection (c) of this sec-
tion and DFPS approval, the decision of what type of goods and ser-
vices would best meet the family’s needs is made by the family, at a
meeting convened by the Department of Family and Protective Ser-
vices.
(c) Goods and services provided under this program must be
used to accomplish one or more objective related to promoting family
stability specically identied in the family service plan.
§700.1805. What are the eligibility requirements?
(a) To be eligible to receive benets under the program, a fam-
ily must:
(1) be recommended by Department of Family and Protec-
tive Services (DFPS) staff to receive Family Based Safety Services or
Family Reunication Services and the family must agree to the ser-
vices;
(2) have the child living in the home or have a family ser-
vice plan that recommends the child be returned to the home within
180 days;
(3) have a household income at or below 200% of the fed-
eral poverty guidelines;
(4) be the subject of a DFPS investigation in which it is
determined that neglect is a primary problem for the family;
(5) be a parent by blood, marriage, or adoption or a man-
aging conservator of the child who is the victim of or at risk of neglect;
(6) have an identied problem in the home environment or
family that contributed to neglect and can be remedied or mitigated by
benets available under this program; and
(7) have a member that meets applicable citizenship and
immigration status requirements.
(b) DFPS may specify in policy procedures for provision of
benets under this program.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 745. LICENSING
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§745.21, 745.37, 745.115, 745.129,
745.243, 745.301, 745.321, 745.341, 745.343, 745.435,
745.631, 745.8407, 745.9061, 745.9063, 745.9065, 745.9069,
745.9071, 745.9073, 745.9075, 745.9077, 745.9079, 745.9081,
745.9083, 745.9085, 745.9087, 745.9089, 745.9091, 745.9097,
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and 745.9100; new §§745.429, 745.439, 745.461, 745.463,
745.465, 745.467, 745.521, 745.523, 745.9060, 745.9067,
745.9068, 745.9070, 745.9090, 745.9092, 745.9093, 745.9094,
745.9095, and 745.9096; and the repeal of §§745.9067,
745.9093, 745.9095, and 745.9099, in its Licensing chapter.
The purpose of the amendments, new sections, and repeals as
proposed is to update the rules to reect changes in the 80th
Legislative Session. Proposed changes include: (1) conforming
the social study rules with the new legislation, including the
minimum qualications to conduct social studies; (2) investiga-
tion of serious incident reports that pertains to a child under the
age of six; (3) prohibits a person conducting an adoption home
study from considering military membership as a negative factor
in the adoption home study; (4) the issuance of a new type of
permit to operate an employer-based day-care facility; and (5)
exemptions from regulation for a food distribution program.
Section 745.21 adds employer-based child care to Licensing’s
denitions. Employer-based child care is excluded as a child-
care facility, but included as an operation, in the rule. Its permit
is called a compliance certicate.
Section 745.37 adds a description of an employer-based child
care operation.
Section 745.129 adds an exemption for a food distribution pro-
gram.
Section 745.243 adds a list of the materials required to apply for
a permit to operate an employer-based child care.
Section 745.301 adds a 10-day time frame for Licensing staff to
review and accept an application for a permit to operate an em-
ployer-based child care, or to return it because it is incomplete.
Section 745.321 adds that the decision to issue or deny a permit
to an employer-based child care must be made no later than 30
days after we accept the application.
Section 745.341 adds employer-based child care to the list of
those operations that receive a non-expiring permit.
Section 745.343 adds a reference to Division 10 in Subchapter
D of Chapter 745 of this title (relating to Relocation of Operation)
in order to include information about both a change in the own-
ership of an operation and a relocation of the operation.
New §745.429 provides direction for an employer-based child
care that changes location, in order to establish a business
process for this type of occurrence.
Section 745.435 reects that a change in location for a child-
placing agency (CPA) no longer automatically revokes the per-
mit. A CPA that relocates will be processed as an amendment
to the permit. The revisions include a time frame for a CPA to
notify Licensing of its plan to relocate its operation.
New §745.439 provides direction for an employer-based oper-
ation that changes ownership, in order to establish a business
process for this type of occurrence.
New §745.461 establishes parameters for a parent, with a child
in care, to be in or out of the building where the employer-based
child care is located.
New §745.463 establishes the qualications and training of a
caregiver at an employer-based child care.
New §745.465 requires an employer-based child care to report
serious incidents to Licensing.
New §745.467 requires the permit holder to inform the employ-
ees in an employer-based child care of the duty to report sus-
pected abuse, neglect, or exploitation.
New §745.521 establishes the Licensing fees required for an
employer-based child care.
New §745.523 establishes the requirements for background
checks for an employer-based child care.
Section 745.631 requires that a licensed center must complete
background checks before issuance of a permit.
Section 745.8407 adds: (1) requirements for Licensing staff to
investigate an agency foster home and (2) that an inspection will
be conducted at an employer-based child care prior to issuance
of a permit and as part of an investigation.
New §745.9060 denes a "social study." This term includes pre-
adoptive social studies and post-placement adoptive social stud-
ies.
Section 745.9065 adds minimum qualications to conduct an in-
dependent social study.
New §745.9067 instructs a person on how to assess situations,
reach conclusions, and make recommendations when conduct-
ing social studies. Old §745.9067 is repealed because this rule
is no longer pertinent.
New §745.9068 adds ethical requirements when conducting a
social study, including communication with attorneys.
New §745.9070 prohibits a person conducting an adoption home
study from considering military membership as a negative factor
in the adoption home study.
Section 745.9073 changes the minimum age for interviewing a
child living in the home from three years old to four years old.
Other non-substantive language changes are also included.
New §745.9090 allows a combined pre-adoptive and post-place-
ment adoptive study report when the child is already living in the
prospective adoptive home.
New §§745.9092, 745.9093, 745.9094, 745.9095, and 745.9096
are proposed in new Division 4, Post-Placement Adoptive Social
Study and Report, of Subchapter O, Independent Court-Ordered
Social Studies. The proposed new rules repeat the requirements
contained in new Division 3, Pre-Adoptive Social Studies, but
they relate to post-placement adoptive social studies rather than
pre-adoptive social studies. For clarity, rules in this subchapter
are now separated by division, so some rules are repeated in
both the division for pre-adoptive social studies and the division
for post-placement adoptive social studies if the requirements of
the rule apply to both types of social study. Old §§745.9093,
745.9095, and 745.9099 are repealed.
Minor, non-substantive changes are made to §§745.115,
745.9061, 745.9063, 745.9069, 745.9071, 745.9075, 745.9077,
745.9079, 745.9081, 745.9083, 745.9085, 745.9087, 745.9089,
745.9091, 745.9097, and 745.9100.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that, for the rst ve-year period the proposed sections will be in
effect, there will be no scal implications for state or local gov-
ernment as a result of enforcing or administering the sections.
Ms. Brown also has determined that, for each year of the rst
ve years the proposed sections are in effect, the public bene-
t anticipated as a result of enforcing the sections will be that
the health, safety, and welfare of children in day child-care and
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residential child-care will be enhanced and the quality of these
operations will improve. Some rules will provide more exibility
to operations that provide care for children needing emergency
services and, therefore, provide solutions in case of emergency
contingencies. There will be no effect on large, small, or mi-
cro-businesses because the proposed changes do not impose
new requirements on any business and do not require the pur-
chase of any new equipment or any increased staff time in order
to comply. There is no anticipated economic cost to persons who
are required to comply with the proposed sections.
HHSC has determined that the proposed sections do not restrict
or limit an owner’s right to his or her property that would other-
wise exist in the absence of government action and, therefore,
do not constitute a taking under §2007.043, Government Code.
Questions about the content of the proposal may be directed
to Indiana Villagarcia at (512) 438-3323 in DFPS’s Child Care
Licensing Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-370, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
SUBCHAPTER A. PRECEDENCE AND
DEFINITIONS
DIVISION 3. DEFINITIONS FOR LICENSING
40 TAC §745.21
The amendment is proposed under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The proposed amendment implements HRC, Chapter 42, Sub-
chapter F.
§745.21. What do the following words and terms mean when used in
this chapter?
The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise:
(1) - (5) (No change.)
(6) Child-care facility--An establishment subject to regu-
lation by Licensing which provides assessment, care, training, educa-
tion, custody, treatment, or supervision for a child who is not related
by blood, marriage, or adoption to the owner or operator of the fa-
cility, for all or part of the 24-hour day, whether or not the establish-
ment operates for prot or charges for its services. A child-care facility
includes the people, administration, governing body, activities on or
off the premises, operations, buildings, grounds, equipment, furnish-
ings, and materials. A child-care facility does not include child-placing
agencies, listed family homes, employer-based child care, or maternity
homes.
(7) - (26) (No change.)
(27) Operation--A person or entity offering a program that
may be subject to Licensing’s [Licensing] regulation. An operation
includes the building and grounds where the program is offered, any
person involved in providing the program, and any equipment used
in providing the program. An operation includes a child-care facility,
child-placing agency, listed family home, employer-based child care,
or maternity home.
(28) (No change.)
(29) Permit--A license, certication, registration, listing,
compliance certicate, or any other written authorization granted by
Licensing to operate a child-care facility, child-placing agency, listed
family home, employer-based child care, or maternity home. This also
includes an [a child-care] administrator’s license.
(30) - (32) (No change.)
(33) Regulation--The enforcement of statutes and the de-
velopment and enforcement of rules, including minimum standards.
Regulation includes the licensing, certifying (both state run and em-
ployer-based operations), registering, and listing of an operation or the
licensing of an [child-care] administrator.
(34) - (37) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER B. CHILD CARE AND OTHER
OPERATIONS THAT WE REGULATE
40 TAC §745.37
The amendment is proposed under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The proposed amendment implements HRC, Chapter 42, Sub-
chapter F.
§745.37. What specic types of operations does Licensing regulate?
The charts in paragraphs (1), (2), and (3) of this section list the types of
operations for child day care and residential child care that we regulate.
Maternity homes, child-placing agencies, and foster homes veried by
a child-placing agency are included in the residential child-care chart.
(1) (No change.)
(2) Types of Child Day-Care Operations on and after
September 1, 2003.
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Figure: 40 TAC §745.37(2)
(3) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER C. OPERATIONS THAT ARE
EXEMPT FROM REGULATION
DIVISION 2. EXEMPTIONS FROM
REGULATION
40 TAC §745.115, §745.129
The amendments are proposed under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The proposed amendments implement HRC, §42.041(b).
§745.115. What programs regulated by other governmental entities
are exempt from Licensing regulation?
The following programs and facilities are exempt from our regulation:
Figure: 40 TAC §745.115
§745.129. What miscellaneous programs are exempt from Licensing
regulation?
The following miscellaneous programs are exempt from our regulation:
Figure: 40 TAC §745.129
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER D. APPLICATION PROCESS
DIVISION 3. SUBMITTING THE
APPLICATION MATERIALS
40 TAC §745.243
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, Chapter 42, Subchapter F.
§745.243. What does a completed application for a permit include?
Application forms vary according to the type of permit. We will pro-
vide you with the required forms. Contact your local Licensing ofce
for additional information. The following table outlines the require-
ments for a completed application:
Figure: 40 TAC §745.243
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 5. ACCEPTING OR RETURNING
THE APPLICATION
40 TAC §745.301
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, Chapter 42, Subchapter F.
§745.301. How long does Licensing have to review my application
and let me know my application status?
(a) For all types of permits other than employer-based child
care, we [We] have 21 days after receiving your application for a permit
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to review the paperwork. After the review, we will notify you in writing
that your application is either:
(1) Complete and accepted for processing; or
(2) Incomplete, and/or the materials submitted do not show
compliance with relevant statues, rules, and minimum standards. The
notication letter will explain what is needed to complete the applica-
tion and/or why your materials do not show compliance.
(b) For an employer-based child-care permit, we have 10 days
after receiving your application for a permit to review the paperwork.
After the review, we will notify you in writing that your application is
either:
(1) Complete and accepted for processing; or
(2) Incomplete, and/or the materials submitted do not show
compliance with relevant statues or rules. The notication letter will
explain what is needed to complete the application and/or why your
materials do not show compliance.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 6. REVIEWING THE APPLICATION
FOR COMPLIANCE WITH MINIMUM
STANDARDS, RULES, AND STATUTES
40 TAC §745.321
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, Chapter 42, Subchapter F.
§745.321. What will Licensing do after accepting my application?
After we accept your application, our process of deciding to issue or
deny varies depending on the type of permit you requested. For exam-
ple, we must conduct an on-site inspection before issuing a compliance
certicate, registration, or license to determine compliance with licens-
ing minimum standards, rules, and/or [and] statutes. However, unless
you are applying for an employer-based child-care permit [regardless
of the type of permit you have requested], we will decide to issue or
deny the permit no later than two months after we accept your applica-
tion. For an employer-based child-care permit, we will decide to issue
or deny the permit no later than 30 days after we accept your applica-
tion.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 7. THE DECISION TO ISSUE OR
DENY A PERMIT
40 TAC §745.341, §745.343
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC, Chapter 42, Subchapter F
and §42.054.
§745.341. What type of permit will Licensing issue me?
(a) We issue a non-expiring permit for listed family homes,
[and] registered child-care homes, employer-based child care, and cer-
tied operations [a non-expiring permit].
(b) We issue either an initial permit (time-limited) or a non-
expiring permit to all licensed operations [either an initial permit (time-
limited) or a non-expiring permit].
§745.343. What is the difference between an initial and non-expiring
permit?
An initial permit is a time-limited permit allowing you to operate pend-
ing the issuance of a non-expiring permit. A non-expiring permit is
effective as long as:
(1) (No change.)
(2) You remain at the same location and under the same
ownership, with the exception of child-placing agencies and registered
and listed homes, who can move locations without applying for a per-
mit (See Division 10, Subchapter D of Chapter 745 of this title (relat-
ing to Relocation of Operation)) [(See §745.437 of this title (relating
to What is a change in the ownership of an operation?))];
(3) - (4) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 10. RELOCATION OF OPERATION
40 TAC §§745.429, 745.435, 745.439
The new sections and amendment are proposed under Human
Resources Code (HRC) §40.0505 and Government Code
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The new sections and amendment implement HRC, §42.048.
§745.429. What must I do if I relocate my operation after I receive
my compliance certicate?
(a) A change in location automatically revokes your certi-
cate.
(b) If you are going to relocate your operation for any reason,
you must notify us as early as possible before the move to voluntarily
relinquish your permit. You may reapply for a permit to operate at your
new location. See Division 3 of this subchapter (relating to Submitting
the Application Materials).
(c) If you fail to notify us before you relocate, we may deny
you a permit for the new location.
§745.435. What must I do if I relocate my operation after I receive
my license or certication?
(a) A change in location automatically revokes your permit un-
less you are licensed or certied to operate a child-placing agency.
(b) For all operations other than child-placing agencies, if [If]
you are going to relocate your operation for any reason, you must no-
tify us as early as possible before the move to voluntarily relinquish
your permit. You may reapply for a permit to operate at your new lo-
cation. See Division 3 of this subchapter (relating to Submitting the
Application Materials).
(c) (No change.)
(d) If you are going to relocate your child-placing agency, you
must notify us of the move no later than 15 days prior to the move. You
must complete a form provided by us showing your new address. We
will inspect your new location. If you comply with standards, we will
amend the permit to reect the new address. The issuance date that is
on your original permit will remain in effect. There is no additional fee
for your change in location.
§745.439. What must I do if the ownership of my employer-based
child care changes?
(a) A change in your ownership automatically revokes your
permit.
(b) If you are going to change ownership, you must notify us as
early as possible before the change. See Division 3 of this subchapter
(relating to Submitting the Application Materials).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 11. EMPLOYER-BASED CHILD
CARE
40 TAC §§745.461, 745.463, 745.465, 745.467
The new sections are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC, Chapter 42, Subchapter F,
and §42.155.
§745.461. Does a parent have to be at the work site when their child
is in care?
A parent must:
(1) Work within the same building in which the child care
is located;
(2) Routinely be present at the work site for the majority of
the time the child is in care;
(3) Be physically accessible to the child, although a parent
may be away from the building for a limited period for lunch, a business
meeting, doctor appointment, or to attend training; and
(4) A parent may not be away from the building for more
than four hours in a day or for more than eight hours in a week.
§745.463. What are the qualications to be a caregiver at an em-
ployer-based child care?
A caregiver must:
(1) Be at least 18 years of age;
(2) Have a high school diploma or its equivalent, and upon
request verify completion of any high school equivalency program with
original documentation to us. A high school equivalent is a program
recognized by the Texas Education Agency (TEA) or other public ed-
ucational entity outside of Texas, which offers training similar to read-
ing, writing, and problem-solving skills taught at the high school level,
such as a General Educational Development (GED) certicate;
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(3) Meet the requirements in Subchapter F of Chapter 745
of this title (relating to Background Checks);
(4) Before being counted in the caregiver-to-child ratio,
complete an orientation for caregivers to include at least the following:
(A) A presentation of your operational policies includ-
ing discipline, guidance, and the release of children;
(B) An overview of symptoms of child abuse, neglect,
and sexual abuse and the responsibility for reporting these;
(C) The procedures to follow in handling emergencies,
which may include, but are not limited to, re, explosion, tornado, toxic
fumes, volatile persons, and severe injury or illness of a child or adult;
and
(D) The use and location of re extinguishers and rst-
aid equipment;
(5) Before being counted in the caregiver-to-child ratio,
complete eight hours of pre-service training, as specied in §746.1305
of this title (relating to What must be covered in the eight clock hours
of pre-service training for caregivers?), unless exempted as specied
in §746.1307 of this title (relating to Are any caregivers exempt from
the pre-service training?);
(6) Obtain at least 15 clock hours of training each year as
specied in §746.1309 of this title (relating to How many clock hours of
annual training must be obtained by caregivers?), §746.1313 of this title
(relating to When must annual training for my caregivers and director
be obtained?), §746.1317 of this title (relating to Must the training for
my caregivers and the director meet certain criteria?), §746.1323 of this
title (relating to If I hire a caregiver or a director that received training
at another child-care center, may these hours count towards the annual
training requirement at my center?), §746.1325 of this title (relating to
What is self-instructional and instructor-led training?), and §746.1327
of this title (relating to How many annual training clock hours may
caregivers obtain from self-instructional materials?);
(7) Obtain rst-aid and CPR training as specied in
§746.1315 of this title (relating to Who must have rst-aid and CPR
training?); and
(8) Have a Child Development Associate, a Certied
Child-Care Professional credential, or a day-care administrator’s cre-
dential issued by a professional organization or educational institution
and approved by Licensing based on criteria specied in Subchapter
P of Chapter 745 of this title (relating to Day Care Administrator’s
Credential Program). These credentials require documentation and
periodic renewal to remain qualied.
§745.465. When must my employer-based child care report a serious
incident to Licensing?
(a) You must report the following types of serious incidents in-
volving a child in your care. The reports must be made to the following
entities, and the reporting must be within the specied time frames:
Figure: 40 TAC §745.465(a)
(b) You must report the following types of serious incidents in-
volving your operation or an employee to the following entities within
the specied time frame:
Figure: 40 TAC §745.465(b)
§745.467. What are my responsibilities regarding the report of abuse,
neglect, or exploitation?
In addition to reporting serious incidents, you must inform your em-
ployees of the duty to report suspected abuse, neglect, or exploitation
as required by the Texas Family Code, §261.401.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER E. FEES
40 TAC §745.521, §745.523
The new sections are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new sections implement HRC §42.054.
§745.521. What fees must I pay to apply for and to maintain a cer-
ticate of compliance?
The following chart contains fees required for your employer-based
child care, when the fees are due, and the consequences for failure to
pay on time:
Figure: 40 TAC §745.521
§745.523. Who must I submit background checks on, and when must
they be submitted?
You must submit background checks on the persons, as applicable, and
within the timeframes as required for a licensed child-care center in
Subchapter F of this chapter (relating to Background Checks).
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER F. BACKGROUND CHECKS
DIVISION 2. REQUESTING BACKGROUND
CHECKS
PROPOSED RULES November 2, 2007 32 TexReg 7875
40 TAC §745.631
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, §42.056.
§745.631. Must Licensing complete the background check(s) before
issuing my permit?
If you are applying to operate a licensed child-care home or center, a
registered child-care home, a listed family home, an independent foster
home or a foster group home, we must receive the results from the
background checks before issuing you a permit. For all other permits,
we may issue a permit to an applicant before we receive the results of
the background checks.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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SUBCHAPTER K. INSPECTIONS AND
INVESTIGATIONS
DIVISION 1. OVERVIEW OF INSPECTIONS
AND INVESTIGATIONS
40 TAC §745.8407
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC, Chapter 42, Subchapter F,
and §42.044.
§745.8407. When will Licensing inspect and/or investigate an oper-
ation?
Please refer to the following chart:
Figure: 40 TAC §745.8407
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007





40 TAC §§745.9067, 745.9093, 745.9095, 745.9099
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the ofces of the
Department of Family and Protective Services or in the Texas Register
ofce, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The repeals implement the Family Code, §107.0513(c), (e), and
(f).
§745.9067. May someone who does not meet minimum qualications
help me conduct a pre-adoptive home screening or a post-placement
adoptive report?
§745.9093. What are the requirements for registration regarding a
post-placement adoptive report?
§745.9095. What issues must an interview for a post-placement
adoptive report address?
§745.9099. What ethical requirements must I follow when conducting
a pre-adoptive home screening, or a post-placement adoptive report?
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
Filed with the Ofce of the Secretary of State on October 18,
2007.
TRD-200704965
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Gerry Williams
General Counsel
Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007




40 TAC §§745.9060, 745.9061, 745.9063
The new section and amendments are proposed under Human
Resources Code (HRC), §40.0505 and Government Code,
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC, §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The proposed new section and amendments implement the
Family Code, §107.050.
§745.9060. What is a social study?
(a) A social study is an evaluative process through which in-
formation and recommendations regarding adoption of a child, conser-
vatorship of a child, or possession of or access to a child may be made
to a court, the parties, and the parties’ attorneys.
(b) A social study must contain documentation of the follow-
ing elements:
(1) A personal interview with each party to the suit;
(2) An interview, conducted in a developmentally appro-
priate manner, of each child at issue in the suit who is at least four
years old;
(3) Observation of each child at issue in the suit, regardless
of the age of the child;
(4) Information obtained from relevant collateral sources;
(5) Evaluation of the home environment of each party seek-
ing conservatorship of, possession of, or access to the child at issue in
the suit, unless the condition of the home environment is identied as
not being in dispute in the court order requiring the social study;
(6) For each individual residing in a home subject to eval-
uation, consideration of any criminal history information and any con-
tact with the Department of Family and Protective Services or a law
enforcement agency regarding abuse or neglect;
(7) Assessment of the relationship between each child at
issue in the suit and each party seeking conservatorship of, possession
of, or access to the child;
(8) The name, license number, and basis for qualication
under §745.9065 of this title (relating to What qualications must I
meet to conduct a social study?) of each person who conducted any
portion of the social study; and
(9) Telephone numbers for entities where it is appropriate
for the subject of the social study to le complaints about how the social
study was conducted (see §745.9100 of this title (relating to Whom
must I contact with a complaint about how an independent social study
was conducted?)).
(c) A social study may also contain the following elements:
(1) Balanced interviews and observation of each child at
issue in the suit, so a child who is interviewed or observed while in the
care of one party to the suit is also interviewed or observed while in the
care of each other party to the suit;
(2) An interview of each individual residing in a home sub-
ject to the evaluation; and
(3) Evaluation of the home environment of each party seek-
ing conservatorship of, possession of, or access to the child at issue in
the suit, regardless of whether the home environment is in dispute.
(d) The person(s) conducting a social study may not offer an
opinion regarding conservatorship of, possession of, or access to the
child at issue in a suit unless each element of a social study under sub-
section (b) of this section has been completed. A social study evalua-
tor shall identify in the report any additional element of a social study
under subsection (c) of this section that was not completed and shall
explain the reasons that the element was not completed.
(e) A pre-adoptive social study or post-placement adoptive so-
cial study must also comply with all other relevant rules of this sub-
chapter.
§745.9061. What is a pre-adoptive social study [home screening]?
A pre-adoptive social study [home screening] is conducted for a child
who is being adopted. The social study [screening] contains documen-
tation of the following:
(1) - (5) (No change.)
§745.9063. What is a post-placement adoptive social study and re-
port?
A post-placement adoptive social study and report is required after the
placement of the child. It is a written summary of all of the informa-
tion and assessments regarding the child and the family, including the
pre-adoptive social study [home screening], and a written evaluation
regarding the:
(1) - (5) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 2. MINIMUM QUALIFICATIONS
AND OTHER REQUIREMENTS
40 TAC §§745.9065, 745.9067, 745.9068
The amendment and new sections are proposed under Human
Resources Code (HRC), §40.0505 and Government Code,
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§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation
and provision of services by the health and human services
agencies, including the Department of Family and Protective
Services; and HRC, §40.021, which provides that the Family and
Protective Services Council shall study and make recommen-
dations to the Executive Commissioner and the Commissioner
regarding rules governing the delivery of services to persons
who are served or regulated by the department.
The proposed amendment and new sections implement the
Family Code, §107.0511.
§745.9065. What qualications must I meet to conduct a social study
[evaluate and approve a nalized independent pre-adoptive home
screening or independent post-placement adoptive report]?
(a) Each person conducting [evaluating and/or approving] any
portion of a social study [an independent pre-adoptive home screening
or post-placement adoptive report] must have qualications that meet
one of the following options:
[Figure: 40 TAC §745.9065]
(1) Bachelor’s degree from an accredited college or uni-
versity in a human services eld and a license to practice in Texas as
a social worker, professional counselor, marriage and family therapist,
or psychologist and:
(A) Have two years of full-time experience or equiva-
lent part-time experience under professional supervision during which
the individual performed functions involving the evaluation of physi-
cal, intellectual, social, and psychological functioning and needs and
the potential of the social and physical environment, both present and
prospective, to meet those needs; and
(B) Have participated in the performance of at least
10 court-ordered social studies under the supervision of an individual
qualied under this section;
(2) Meet the requirements of paragraph (1)(A) of this sub-
section and be practicing under the direct supervision of an individual
qualied under this section in order to complete at least 10 court-or-
dered social studies under supervision; or
(3) Be employed by a domestic relations ofce, provided
that the individual conducts social studies relating only to families or-
dered by a court to participate in social studies conducted by the ofce.
(b) In subsection (a) of this section, the following terms are
dened as follows:
(1) "Full-time experience" means a period during which an
individual works at least 30 hours per week.
(2) "Human services eld of study" means a eld of study
designed to prepare an individual in the disciplined application of coun-
seling, family therapy, psychology, or social work values, principles,
and methods.
(c) In addition to the qualications in subsection (a) of this sec-
tion, an individual must complete at least eight hours of family violence
dynamics training provided by a family violence service provider to be
qualied to conduct a social study.
(d) The minimum qualications prescribed in subsections (a)
and (c) of this section do not apply to an individual conducting a social
study:
(1) In connection with a suit pending before a court located
in a county with a population of less than 500,000;
(2) In connection with an adoption governed by rules
adopted under §107.0519(a) of the Texas Family Code;
(3) As an employee or other authorized representative of a
licensed child-placing agency;
(4) As an employee or other authorized representative of
the Department of Family and Protective Services; or
(5) If no individuals meeting these qualications are avail-
able in a county, and the court determines the individual to be otherwise
qualied to conduct the study.
(e) Persons conducting a pre-adoptive home screening or post-
placement adoptive report as an employee or other authorized represen-
tative of a licensed child-placing agency must comply with all require-
ments of Chapter 749 of this title (relating to Child Placing Agencies).
§745.9067. How does a person conducting a social study assess sit-
uations, reach conclusions, and make recommendations for the social
study?
(a) To the extent possible, a person conducting a social study
shall verify each statement of fact pertinent to a social study and shall
note the sources of verication and information in the study.
(b) To the extent possible, a person conducting a social study
shall follow evidence-based practice methods and make use of current
best evidence in making assessments and recommendations.
(c) A person conducting a social study shall state the basis for
his conclusions or recommendations in the study. A person conducting
a social study who has evaluated only one side of a disputed case shall
refrain from making a recommendation regarding conservatorship of a
child or possession of or access to a child, but may state whether the
party evaluated appears to be suitable for conservatorship, possession,
or access.
§745.9068. What ethical requirements must I follow when conducting
a social study?
(a) A person’s actions while conducting a social study must
conform with the person’s professional standard of care applicable to
the person’s licensure and any additional administrative rules, ethical
standards, or guidelines adopted by the state agency that licenses the
person, unless otherwise directed by a court or prescribed by a rule in
this subchapter.
(b) A person conducting a social study shall disclose to each
attorney of record any communication regarding a substantive issue
between himself and an attorney of record representing a party in a
disputed suit. This subsection does not apply to a communication be-
tween a person conducting a social study and an attorney ad litem or
amicus attorney.
(c) A person conducting a social study must not have a con-
ict of interest with any party in a disputed suit. A conict of interest
includes any previous knowledge of any party that was not exclusively
obtained through a social study. If a conict exists, then you must:
(1) Decline to conduct the social study for the suit; or
(2) Disclose to the court any issue or concern relating to
such a conict before accepting an appointment.
(d) A person conducting a social study who has previously
conducted a social study for a suit may conduct all subsequent eval-
uations in the suit, unless the court nds that the person has a conict
of interest.
(e) You must report to us any foster or adoptive placement that
appears to have been made by someone other than the child’s parents
or a child-placing agency.
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This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 3. PRE-ADOPTIVE SOCIAL
STUDIES
40 TAC §§745.9069 - 745.9071, 745.9073, 745.9075,
745.9077, 745.9079, 745.9081, 745.9083, 745.9085, 745.9087,
745.9089, 745.9090
The amendments and new sections are proposed under Hu-
man Resources Code (HRC), §40.0505 and Government Code,
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including the Department of Family and Protective Services; and
HRC, §40.021, which provides that the Family and Protective
Services Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The proposed amendments and new sections implement the
Family Code, Chapter 107.
§745.9069. What information must be included in the pre-adoptive
social study [home screening]?
You must obtain, document, and assess the following information about
a prospective adoptive home:
Figure: 40 TAC §745.9069
§745.9070. May I consider a prospective adoptive parent’s member-
ship in a military organization as a factor in recommending an adoptive
placement?
Section 162.0025 of the Texas Family Code prohibits any person con-
ducting a pre-adoptive social study from considering membership in
the armed forces of the United States, Texas National Guard, National
Guard in another state, or in a reserve component of the armed forces
of the United States as a negative factor in determining whether the
adoptive parent would be a suitable parent or whether an adoption is in
the best interests of the child.
§745.9071. How do I obtain a criminal history or central registry
background check for an independent pre-adoptive social study [home
screening or independent post-placement adoptive report]?
(a) (No change.)
(b) You obtain a central registry background check from us by
contacting[; contact] our local branch ofce.
§745.9073. Whom must I interview when conducting a pre-adoptive
social study [home screening or a post-placement adoptive report]?
Interviews for a pre-adoptive social study [an adoptive home screening]
must include at least one:
(1) (No change.)
(2) Individual interview with each child four [three] years
or older living in the home either full or part time;
(3) - (6) (No change.)
§745.9075. What must I document regarding interviews that I con-
duct for a pre-adoptive social study [home screening or a post-place-
ment adoptive report]?
You must document all interviews and attempts to complete interviews.
The documentation must be part of the adoptive home record and in-
clude:
(1) (No change.)
(2) The dates of each interview [the interviews];
(3) Who was present at each interview [the interviews] and
their relationship to the adoptive applicants; and
(4) A summary of each interview [the interviews].
§745.9077. What are the requirements for visiting the home during a
pre-adoptive social study [home screening or a post-placement adop-
tive report]?
(a) - (c) (No change.)
§745.9079. What are the additional requirements for a pre-adop-
tive social study [home screening] if adoptive applicants previously
adopted a child from a child-placing agency or were previously foster
parents for a child-placing agency?
(a) (No change.)
(b) If provided, you must evaluate the information as part of
your social study [screening] and placement decisions regarding the
home. You must use the information to evaluate the family’s ability to
work with specic kinds of behaviors and backgrounds.
§745.9081. Must the pre-adoptive social study [home screening] in-
clude information about birth parents?
You must obtain the following information about the birth parents:
(1) - (2) (No change.)
§745.9083. How do I obtain information about the birth parents?
If you are conducting an independent pre-adoptive social study [home
screening], you must make a diligent effort to obtain the information
from the birth parents unless their parental rights have been terminated.
Document in the pre-adoptive social study [home screening] all your
efforts to obtain the information. If appropriate, include reasons why
you could not obtain the information.
§745.9085. What happens if a child is not placed with the adoptive
applicants within six months after the pre-adoptive social study [home
screening] has been completed?
For a child not placed with the adoptive applicants within six months af-
ter the completion of the adoptive social study [screening], it is recom-
mended that an updated social study [screening] be completed within
the 30-day period before a child is placed in the home. The court that
is hearing the adoption suit should make the nal decision on whether
an update is required.
§745.9087. Must I complete a pre-adoptive social study [home
screening] update if the prospective adoptive parents plan to adopt
another child?
Yes. If prospective adoptive parents plan to adopt another child, either
in addition to or instead of the child for whom the social study [screen-
ing] was done, you must complete a written pre-adoptive social study
[home screening] update.
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§745.9089. What information must an update of the pre-adoptive so-
cial study [home screening] include?
It must include:
(1) A review and any necessary updating of each category
of information in the pre-adoptive social study [home screening] (See
§745.9069 of this title (relating to What information must be included
in the pre-adoptive social study [home screening]?)); and
(2) (No change.)
§745.9090. Can the pre-adoptive social study and post-placement
adoptive social study and report be combined?
Yes. In a suit led after the child is placed in the prospective adoptive
home, the pre-adoptive social study and post-placement adoptive social
study and report may be combined in a single study. However, the
combined study must be completed after the child is placed in the home,
and the combined study must meet the requirements of this subchapter
for both studies.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 4. POST-PLACEMENT ADOPTIVE
SOCIAL STUDY AND REPORT
40 TAC §§745.9091 - 745.9097
The amendments and new sections are proposed under Hu-
man Resources Code (HRC), §40.0505 and Government Code,
§531.0055, which provide that the Health and Human Services
Executive Commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including the Department of Family and Protective Services; and
HRC, §40.021, which provides that the Family and Protective
Services Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The proposed amendments and new sections implement the
Family Code, §107.052(b).
§745.9091. When must I conduct a post-placement adoptive social
study and report?
You must conduct the interviews for a post-placement adoptive social
study and report after the child has resided with the prospective adop-
tive parent or conservator for at least ve months, unless otherwise di-
rected by the court. However, you may start the post-placement adop-
tive social study and report, such as the gathering of written informa-
tion, after the placement of the child.
§745.9092. What issues must an interview for a post-placement
adoptive social study and report address?
Each interview must focus on the adjustment of the family and the child
following the placement of the child. You must also address any items
required by §745.9061 of this title (relating to What is a pre-adoptive
social study?) and §745.9069 of this title (relating to What information
must be included in the pre-adoptive social study?) that have not been
adequately addressed.
§745.9093. How do I obtain a criminal history or central registry
background check for an independent post-placement adoptive social
study and report?
(a) You obtain a criminal history check from the Texas De-
partment of Public Safety and, if appropriate, the Federal Bureau of
Investigation (FBI).
(b) You obtain a central registry background check from us by
contacting our local branch ofce.
§745.9094. Whom must I interview when conducting a post-place-
ment adoptive social study and report?
Interviews for a post-placement adoptive social study and report must
include at least one:
(1) Individual interview with each prospective adoptive
parent;
(2) Individual interview with each child four years or older
living full- or part-time in the home;
(3) Individual interview with any other person living full-
or part-time in the home;
(4) Joint interview with the adoptive applicants;
(5) Family group interview with family members living in
the home; and
(6) Interview, by telephone, in person or by letter, with any
minor child 12 years old or older or adult child of the adoptive ap-
plicants not living in the home. If you cannot reach an adult child to
interview, you must document your diligent efforts.
§745.9095. What must I document regarding interviews that I con-
duct for a post-placement adoptive social study and report?
You must document all interviews and attempts to complete interviews.
The documentation must be part of the adoptive home record and in-
clude:
(1) The dates and methods used to contact the required per-
sons;
(2) The date of each interview;
(3) Who was present at each interview and their relation-
ship to the adoptive applicants; and
(4) A summary of each interview.
§745.9096. What are the requirements for visiting the home during a
post-placement adoptive social study and report?
(a) You must visit the home at least once.
(b) All members of the household must be present for the visit,
unless the foster care family that is providing foster care to the child
prior to the consummation of the adoption is the family that is adopting
the child.
(c) You must document in the record the date, persons present,
their relationship to the prospective adoptive family, and observations
made during the visit.
§745.9097. What information must the post-placement adoptive so-
cial study and report include?
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(a) It must include the following documented information:
(1) (No change.)
(2) A summary of all assessments, interviews, and avail-
able information about the prospective adoptive parents including:
(A) The pre-adoptive social study [home screening]
(see §745.9061 of this title (relating to What is a pre-adoptive social
study [home screening]?) and §745.9069 of this title (relating to What
information must be included in the pre-adoptive social study [home
screening]?));
(B) The birth parents’ expectations for adoptive place-
ment and further involvement (see §745.9081 of this title (relating to
Must the pre-adoptive social study [home screening] include informa-
tion about birth parents?));
(C) - (D) (No change.)
(E) Interviews of persons specied in §745.9073 of this
title (relating to Whom must I interview when conducting a pre-adop-
tive social study [home screening or a post-placement adoptive re-
port]?) and §745.9094 of this title (relating to Whom must I interview
when conducting a post-placement adoptive social study and report?);
and
(F) Visits [A visit] to the home (see §745.9077 of this
title (relating to What are the requirements for visiting the home dur-
ing a pre-adoptive social study [home screening or a post-placement
adoptive report]?) and §745.9096 of this title (relating to What are the
requirements for visiting the home during a post-placement adoptive
social study and report?));
(3) - (7) (No change.)
(b) All persons involved in the preparation and evaluation of
the social study must sign the report.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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DIVISION 5. COMPLAINTS
40 TAC §745.9100
The amendment is proposed under Human Resources Code
(HRC), §40.0505 and Government Code, §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC,
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The proposed amendment implements the Family Code,
§107.0519(f) and §107.052(b).
§745.9100. Whom must I contact with a complaint about how an in-
dependent social study [pre-adoptive home screening or independent
post-placement adoptive report] was conducted?
You, or if applicable your attorney, must contact the court that ordered
the social study [pre-adoptive home screening or post-placement adop-
tive report]. You may also contact the board that licenses the per-
son who conducted the social study [home screening or adoptive re-
port], and/or you may contact us. Before conducting the social study
[pre-adoptive home screening or post-placement adoptive report], the
person must give you telephone numbers for other entities where it is
appropriate to le complaints, which must also be included in the so-
cial study [pre-adoptive home screening and post-placement adoptive
report].
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§746.201, 746.611, and 746.1311,
concerning what are my responsibilities as the permit holder,
must I have a health statement for children in my care, and how
many clock hours of training must my child-care center director
obtain each year, in its Minimum Standards for Child-Care
Centers chapter. The purpose of the amendments is to ensure
that child-care operations provide inclusive care to children with
special needs. Enforcement of federal laws lies with the U.S.
Department of Justice, Civil Rights Division.
Section 746.201 is revised to require permit holders to report
any substantive Department of Justice (DOJ) complaints about
Title III of the Americans with Disabilities Act to DFPS. Currently,
there is not a requirement for permit holders to report DOJ Title
III complaints to DFPS.
Section 746.611 is revised to delete the word "physically" from
the description of a health statement. The current rule describes
a health statement as a written statement from a health-care pro-
fessional who has examined the child within the past year, indi-
cating the child is "physically" able to take part in the child-care
program.
Section 746.1311 is revised to include an additional topic, related
to serving children with special care needs, to the annual training
requirements for directors.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed amendments will
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be in effect there will be no scal implications for state or local
government as a result of enforcing or administering the amend-
ments.
Ms. Brown also has determined that for each year of the rst
ve years the sections are in effect the public benet anticipated
as a result of enforcing the sections will be to promote aware-
ness of the Americans with Disabilities Act. There will be no ef-
fect on large, small, or micro-businesses because the proposed
changes do not impose new requirements on any business and
do not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.
HHSC has determined that the proposed amendments do not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government
Code.
Questions about the content of the proposal may be directed
to Indiana Villagarcia at (512) 438-3323 in DFPS’s Child Care
Licensing Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-371, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
SUBCHAPTER B. ADMINISTRATION AND
COMMUNICATION
DIVISION 1. PERMIT HOLDER
RESPONSIBILITIES
40 TAC §746.201
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Human Resources Code §42.042.
§746.201. What are my responsibilities as the permit holder?
You are responsible for the following:
(1) - (5) (No change.)
(6) Maintaining liability insurance as required by the Hu-
man Resources Code, §42.049, if we license you to care for 13 or more
children; [and]
(7) Complying with the child-care licensing law found in
Chapter 42 of the Human Resources Code, the applicable minimum
standards, and other applicable rules in the Texas Administrative Code;
and [.]
(8) Reporting any Department of Justice substantiated
complaints related to Title III of the Americans with Disabilities Act,
which applies to commercial public accommodations, to DFPS.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER C. RECORD KEEPING
DIVISION 1. RECORDS OF CHILDREN
40 TAC §746.611
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Human Resources Code §42.042.
§746.611. Must I have a health statement for children in my care?
(a) A health statement is:
(1) A written statement, from a health-care professional
who has examined the child within the past year, indicating the child is
[physically] able to take part in the child-care program;
(2) - (3) (No change.)
(b) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER D. PERSONNEL
DIVISION 4. PROFESSIONAL DEVELOP-
MENT
40 TAC §746.1311
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The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Human Resources Code §42.042.
§746.1311. How many clock hours of training must my child-care
center director obtain each year?
(a) (No change.)
(b) At least six clock hours of the annual training must be in
one or more of the following topics:
(1) - (2) (No change.)
(3) Age-appropriate curriculum; [and]
(4) Teacher-child interaction; and [.]
(5) Serving children with special care needs.
(c) - (g) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER R. HEALTH PRACTICES
DIVISION 1. ENVIRONMENTAL HEALTH
40 TAC §746.3427
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), an amendment to §746.3427, concerning must I use
a licensed exterminator to treat my child-care center for in-
sects, rodents, and other pests, in its Minimum Standards for
Child-Care Centers chapter. The purpose of the amendment is
to also reference the Texas Department of Agriculture, because
the Texas Structural Pest Control Board has been transferred
to the Texas Department of Agriculture, as required by House
Bill 2458 of the 80th Legislature.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed section will be in
effect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the section.
Ms. Brown also has determined that for each year of the rst
ve years the section is in effect the public benet anticipated
as a result of enforcing the section will be that the health, safety,
and welfare of children day child-care will be enhanced and the
quality of these operations will improve. There will be no effect on
large, small, or micro-businesses because the proposed change
does not impose new requirements on any business and does
not require the purchase of any new equipment or any increased
staff time in order to comply. There is no anticipated economic
cost to persons who are required to comply with the proposed
section.
HHSC has determined that the proposed amendment does not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, does not constitute a taking under §2007.043, Government
Code.
Questions about the content of the proposal may be directed
to Indiana Villagarcia at (512) 438-3323 in DFPS’s Child Care
Licensing Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-370, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Chapter 1951 of the Occupations
Code, and HRC §42.042(a).
§746.3427. Must I use a licensed exterminator to treat my child-care
center for insects, rodents, and other pests?
You may treat your center for pests only if you are certied as a non-
commercial applicator by the Structural Pest Control Board. Other-
wise, you must use a pest control operator licensed by the Texas Struc-
tural Pest Control Board or the Texas Department of Agriculture to
prevent, control, or eliminate pest infestations at your child-care center,
including the use of over-the-counter products designed for controlling
insects, rodents, and other pests. [Refer to the Structural Pest Control
Act and related regulation for further information on pest control be-
fore treating your child-care center.]
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
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CHAPTER 748. GENERAL RESIDENTIAL
OPERATIONS AND RESIDENTIAL
TREATMENT CENTERS
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§748.103, 748.109, 748.1203, and
748.3019, concerning what are my operational responsibilities
as the permit holder, may I exceed my operation capacity, what
children may I admit, and must I use a licensed exterminator
to treat my operation for insects, rodents, and other pests, in
its General Residential Operations and Residential Treatment
Centers chapter. The purpose of the amendments is to reect
changes in the 80th Legislative Session.
Sections 748.103, 748.109, and 748.1203 are revised to allow a
residential facility providing emergency care services to go over
its licensed capacity for 48 hours.
Section 748.3019 is revised to reference the Texas Department
of Agriculture, because the Texas Structural Pest Control Board
is transferred to the Texas Department of Agriculture, as required
by House Bill 2458 of the 80th Legislature.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed sections will be in
effect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the sections.
Ms. Brown also has determined that for each year of the rst ve
years the sections are in effect the public benet anticipated as a
result of enforcing the sections will be that the health, safety, and
welfare of children in residential child-care will be enhanced and
the quality of these operations will improve. Some rules will pro-
vide more exibility to operations that provide care for children
needing emergency services, and therefore, provide solutions
in case of emergency contingencies. There will be no effect on
large, small, or micro-businesses because the proposed change
does not impose new requirements on any business and does
not require the purchase of any new equipment or any increased
staff time in order to comply. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections.
HHSC has determined that the proposed amendments do not
restrict or limit an owner’s right to his or her property that would
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government
Code.
Questions about the content of the proposal may be directed
to Indiana Villagarcia at (512) 438-3323 in DFPS’s Child Care
Licensing Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-370, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 1. PERMIT HOLDER
RESPONSIBILITIES
40 TAC §748.103, §748.109
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC §42.042(a) and (r).
§748.103. What are my operational responsibilities as the permit
holder?
(a) When you begin operating, you must:
(1) Designate a full-time child-care administrator who
meets the minimum qualications of §748.531 of this title (relating to
What qualications must a child-care administrator meet?);
(2) Operate according to the written policies and proce-
dures adopted by the governing body;
(3) Maintain true, current, accurate, and complete records
at your operation for us to review;
(4) Ensure that all required documentation is current, accu-
rate, and complete;
(5) Allow us to inspect your operation during its hours of
operation;
(6) Display your permit at the operation;
(7) Observe the conditions and restrictions of your permit,
except as described in subsection (b) of this section;
(8) Not offer unrelated types of services that conict or in-
terfere with the best interests of a child in care, a caregiver’s responsi-
bilities, or operation space. If you offer more than one type of service,
you must determine and document that no conict exists;
(9) Maintain liability insurance as required by the Human
Resources Code, §42.049;
(10) Comply with Chapters 42 and 43 of the Human Re-
sources Code and the rules of this chapter, and all other applicable laws
and rules of the Texas Administrative Code;
(11) Prepare the annual budget and controlling expendi-
tures to ensure the needs of the children are met; and
(12) Ensure that no member of the governing body, mem-
ber of the executive committee, member of management, or employee
is listed as a sustained controlling person.
(b) If you are licensed to provide emergency care services, you
may temporarily exceed your licensed capacity for not more than 48
hours to provide temporary care for a child needing emergency care
services. You must notify Licensing within 24 hours of the child’s
placement that you have temporarily exceeded your licensed capacity.
§748.109. May I exceed my operation capacity?
No, the number of children in your care must not exceed the capac-
ity stated on your permit, except as described in §748.103(b) of this
title (relating to What are my operational responsibilities as the per-
mit holder?). For the purpose of determining whether you exceed your
capacity, the number of children in your care includes a caregiver’s
own children who are at the operation, if they share general living
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space, bedroom, and/or bathroom space with children in care, and any
children receiving respite child-care services at an operation providing
emergency care services.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437




The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC §42.042(a) and (r).
§748.1203. What children may I admit?
(a) You may only admit children who meet your admission
policy guidelines and whose needs you can meet. If you adopt a change
in your admission policies that requires a change in the conditions of
your permit, you must request an amendment to your permit with us.
You can only accept:
(1) The maximum number of children specied on your
permit, except as described in §748.103(b) of this title (relating to What
are my operational responsibilities as the permit holder?);
(2) - (3) (No change.)
(b) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER O. SAFETY AND
EMERGENCY PRACTICES
DIVISION 1. SANITATION AND HEALTH
PRACTICES
40 TAC §748.3019
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Occupations Code, Chapter 1951
and HRC §42.042(a).
§748.3019. Must I use a licensed exterminator to treat my operation
for insects, rodents, and other pests?
(a) You may treat your operation for pests only if the Structural
Pest Control Board or Texas Department of Agriculture has certied
you as a noncommercial applicator.
(b) Otherwise, you must use a pest control operator licensed by
the Texas Structural Pest Control Board or Texas Department of Agri-
culture to prevent, control, or eliminate pest infestations at your oper-
ation. [Refer to the Structural Pest Control Act and related regulation
for further information on pest control before treating your operation.]
(c) (No change.)
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
CHAPTER 749. CHILD-PLACING AGENCIES
The Health and Human Services Commission proposes, on
behalf of the Department of Family and Protective Services
(DFPS), amendments to §§749.103, 749.2445, 749.2447,
749.2473, 749.2475, 749.2489, 749.2961, 749.2967; and new
§749.3624, in its Child-Placing Agencies chapter. The purpose
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of the amendments and new section is to update the rules to re-
ect changes in the 80th Legislative Session. Changes include:
(1) eliminating DFPS’s restrictions on foster parents possession
of rearms, while adding rules on safety and proper storage
of rearms and ammunition; (2) obtaining law enforcement
family violence information before issuing a license or verifying
a foster home; (3) not considering military membership when
conducting an adoption home study; (4) a veried agency foster
home transfer process, notications on Licensing violations, and
past citations; and (5) a change in the location of a child-placing
agency no longer automatically revokes the permit.
Section 749.103 is revised to allow a child-placing agency to
change location without having to apply for a new license. The
rule is amended to include a requirement that the child-placing
agency notify Licensing of a change in location prior to the move.
Section 749.2445 adds the requirement that the child-placing
agency submit to Licensing any family violence information ob-
tained on a prospective foster home, regardless of whether the
child-placing agency decides to verify the home.
Section 749.2447 is revised to require a child-placing agency to
obtain information from a potential foster home about family vi-
olence reports at the home to which a law enforcement agency
has responded during the previous 12 months. The revision also
requires the child-placing agency to follow up with the appropri-
ate law enforcement agency if any incidents are disclosed.
Section 749.2473 is revised to increase the requirements related
to a foster home that transfers from one child-placing agency to
another. The agency seeking to verify the home must send a
written request for transfer to the agency that currently veries
the home.
Section 749.2475 is revised to increase the requirements related
to a foster home that transfers from one child-placing agency
to another. The child-placing agency must request the follow-
ing when verifying the transferring foster home: any corrective
action plan(s), an annual development plan, or a description of
any imposed or potential service limitations related to the foster
home. The revision also adds the requirement that a child-plac-
ing agency release background information on a foster home to
a second child-placing agency as soon as the rst agency be-
comes aware of the foster home’s intent to transfer to the sec-
ond agency.
Section 749.2489 is revised to increase the information that a
child-placing agency must report regarding closure of a foster
home. This rule is amended to include the additionally required
information, which is the reason for the closure and a contact
person. The rule is also revised to add the requirement that
child-placing agencies report to Licensing the denial of a foster
home verication and the reason for the denial.
Section 749.2961 is revised to delete the paragraph that pro-
hibits rearm possession if the foster home provides treatment
services. Storage requirements are being added to this rule
based on storage requirements already in effect in other states.
Specically, the following is being added: (1) locked storage
must be made of unbreakable material; (2) locked storage with
a glass front or enclosure must have guns secured with a locked
cable or chain through the trigger guards; and (3) rearms which
are inoperable and solely ornamental are exempt from storage
requirements.
Section 749.2967 is revised to clarify that a caregiver can now
transport a child with legal rearms that are not loaded and in-
accessible to the child.
New §749.3624 is added to prohibit a person conducting an
adoption home study from considering military membership as
a negative factor in the home study.
Cindy Brown, Chief Financial Ofcer of DFPS, has determined
that for the rst ve-year period the proposed sections will be in
effect there will be no scal implications for state or local govern-
ment as a result of enforcing or administering the sections.
Ms. Brown also has determined that for each year of the rst ve
years the sections are in effect the public benet anticipated as
a result of enforcing the sections will be that the health, safety,
and welfare of children in residential child-care will be enhanced
and the quality of these operations will improve. Some rules will
provide more exibility to operations that provide care for chil-
dren needing emergency services, and therefore, provide solu-
tions in case of emergency contingencies. There will be no ef-
fect on large, small, or micro-businesses because the proposed
changes do not impose new requirements on any business and
do not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.
HHSC has determined that the proposed amendments and new
section do not restrict or limit an owner’s right to his or her prop-
erty that would otherwise exist in the absence of government ac-
tion and, therefore, do not constitute a taking under §2007.043,
Government Code.
Questions about the content of the proposal may be directed
to Indiana Villagarcia at (512) 438-3323 in DFPS’s Child Care
Licensing Division. Electronic comments may be submitted to
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-370, Department of Family and Protective Services E-611,
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.
SUBCHAPTER C. ORGANIZATION AND
ADMINISTRATION
DIVISION 1. PERMIT HOLDER
RESPONSIBILITIES
40 TAC §749.103
The amendment is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements HRC §42.042(a) and §42.048(e).
§749.103. What are my operational responsibilities as the permit
holder?
When you begin operating, you must:
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(1) - (14) (No change.)
(15) Prepare the annual budget and control expenditures to
ensure needs of the children are met; [and]
(16) Ensure that no member of the governing body, mem-
ber of the executive committee, management staff, or employee is listed
as a sustained controlling person; and [.]
(17) Notify us that you are relocating your child-placing
agency at least 15 days prior to the move.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER M. FOSTER HOMES:
SCREENINGS AND VERIFICATIONS
DIVISION 2. FOSTER HOME SCREENINGS
40 TAC §749.2445, §749.2447
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC §42.042(a) and §42.0561.
§749.2445. What is a foster home screening?
(a) - (c) (No change.)
(d) You must report to Licensing all information obtained un-
der §749.2447(7) of this title regarding the prospective foster family’s
domestic violence history, as applicable. You must report this informa-
tion regardless of whether you verify the home.
§749.2447. What information must I obtain for the foster home
screening?
You must obtain, document, and assess the following information about
a prospective foster home:
Figure: 40 TAC §749.2447
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
DIVISION 3. VERIFICATION OF FOSTER
HOMES
40 TAC §§749.2473, 749.2475, 749.2489
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC §§42.042(a), 42.0535(e) and
42.0536.
§749.2473. What must I do to verify a foster home that another child-
placing agency has previously veried?
(a) When a home has previously been veried by another
agency, you may:
(1) Complete an entirely new screening and home study to
comply with the requirements in §749.2471 of this title (relating to
What must I do to verify a foster home?); or
(2) You may use the foster home screening and home study
the previous child-placing agency conducted as a basis for meeting the
requirement. You must update the information for every required sec-
tion. You must describe any changes from the previous information.
This verication will require you to:
(A) Conduct new interviews as specied in §749.2449
of this title (relating to Whom must I interview when conducting a
foster home screening?);
(B) Conduct new criminal history and central registry
background checks for foster home members, with results documented
in the foster home record. Homes transferring from one agency to an-
other, with children in care, may be veried by the receiving agency
prior to completion of background checks;
(C) Document current re and health inspections;
(D) Ensure that all appropriate household members
have had a tuberculosis screening as required in §749.1417 of this title
(relating to Who must have a tuberculosis (TB) examination?);
(E) Ensure that any unresolved deciencies have been
addressed;
(F) Conduct a new evaluation of all areas required for
the foster home screening and verication, and make recommendations
regarding the home’s ability to work with children with respect to their
age, gender, number of children, and services to be provided; and
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(G) Obtain review and approval of the screening, home
study, and the recommended verication of the home by child place-
ment management staff.
(b) If the foster home is transferring from another child-plac-
ing agency, you must submit a written request to the agency that the
foster home is transferring from requesting the background informa-
tion required in §749.2447(23) of this title (relating to What informa-
tion must I obtain for the foster home screening?).
§749.2475. To whom must I release information regarding a family
on which I previously conducted a foster home screening, pre-adoptive
home screening, post placement adoptive report, or home study?
(a) (No change.)
(b) Background information must also be released to indepen-
dent contractors who are hired or required by the court to conduct a
social study under Chapter 107 of the Texas Family Code [foster home
screening, pre-adoptive home screening, post placement adoptive re-
port, or home study].
(c) You [An agency] must release the background information
to the requesting agency within 10 days after receiving the written re-
quest, including generally informing the requesting agency of any un-
resolved investigations and/or deciencies. After the resolution of the
investigations and/or deciencies, you [the agency] must release the
remaining background information to the requesting agency within 10
days after the resolution of the investigations and/or deciencies. If
a foster home veried by you is transferring to another child-placing
agency, you must send the background information noted in subsection
(d) of this section as soon as you become aware of the foster home’s
intent to transfer.
(d) Background information is any information that must be
obtained by §749.2447(23) of this title (relating to What information
must I obtain for the foster home screening?). In addition to the items
noted in §749.2447(23), the background information for a transferring
foster home must also include, if applicable:
(1) An annual development plan;
(2) Any corrective action plan(s); and
(3) A description of any imposed or potential service limi-
tation.
§749.2489. What information must I submit to Licensing about a fos-
ter home’s verication status?
You must submit information to us within two working days of:
(1) - (3) (No change.)
(4) Changing conditions of the verication for an existing
home; [or]
(5) Closing a foster home, including: [.]
(A) The reason the foster home closed; and
(B) The name and contact information of a person at
your agency who may be contacted by another child-placing agency to
obtain records relating to the closed foster home; or
(6) The denial of a verication of a foster home, and the
reason for the denial.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER O. FOSTER HOMES:
HEALTH AND SAFETY REQUIREMENTS,
ENVIRONMENT, SPACE AND EQUIPMENT
DIVISION 3. WEAPONS, FIREARMS,
EXPLOSIVE MATERIALS, AND PROJECTILES
40 TAC §749.2961, §749.2967
The amendments are proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement HRC §42.042(a) and (e-1).
§749.2961. Are weapons, rearms, explosive materials, and projec-
tiles permitted in a foster home?
(a) Generally, weapons, rearms, explosive materials, and
projectiles (such as darts or arrows), are permitted, however, there are
some specic restrictions:
[(1) Weapons, rearms, explosive materials, and projec-
tiles are not permitted at a foster home providing treatment services
unless one of the foster parents is employed as a law enforcement of-
cial;]
(1) [(2)] If you allow weapons, rearms, explosive materi-
als, projectiles, or toys that explode or shoot, you must develop a policy
identifying specic precautions to ensure children do not have unsu-
pervised access to them, including locked storage and separate locked
storage for the weapons and ammunition;
(2) Locked storage must be made of strong, unbreakable
material;
(3) If the locked storage has a glass or another breakable
front or enclosure, the guns must be secured with a locked cable or
chain placed through the trigger guards;
(4) [(3)] You must determine that it is appropriate for a
specic child [receiving only child-care services] to use the weapons,
rearms, explosive materials, projectiles, or toys that explode or shoot;
and
(5) [(4)] No child may use a weapon, rearm, explosive
material, projectile, or toy that explodes or shoots, unless the child is
directly supervised by a qualied adult.
(b) Your policies must require foster parents to notify you if
there is a change in the type of or an addition to weapons, rearms,
explosive materials, or projectiles that are on the property where the
foster home is located.
32 TexReg 7888 November 2, 2007 Texas Register
(c) Firearms that are inoperable and solely ornamental are ex-
empt from the storage requirements in this rule.
§749.2967. May a caregiver transport a child in a vehicle where
rearms, other weapons, explosive materials, or projectiles are
present?
[(a) A caregiver may not transport a child in a vehicle where a
handgun is present, unless the handgun has been issued to the caregiver
as part of that person’s employment as a law enforcement ofcial.]
[(b)] A caregiver may transport a child in a vehicle where
rearms (not handguns), other weapons, explosive materials, or pro-
jectiles are present if:
[(1) The child is only receiving child-care services;]
(1) [(2)] All rearms are not loaded; [and]
(2) [(3)] The rearms, other weapons, explosive materials,
or projectiles are inaccessible to the child; and [.]
(3) Possession of the rearm is legal.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER S. ADOPTION SERVICES:
ADOPTIVE PARENTS
DIVISION 2. PRE-ADOPTIVE HOME
SCREENING
40 TAC §749.3624
The new section is proposed under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The new section implements the Family Code, §162.0025.
§749.3624. May I consider a prospective adoptive parent’s member-
ship in a military organization as a factor in approving an adoptive
home screening?
Section 162.0025 of the Texas Family Code prohibits any person con-
ducting an adoptive home study from considering membership in the
armed forces of the United States, Texas National Guard, National
Guard in another state, or in a reserve component of the armed forces
of the United States as a negative factor in determining whether the
adoptive parent would be a suitable parent or whether an adoption is in
the best interests of the child.
This agency hereby certies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.





Department of Family and Protective Services
Earliest possible date of adoption: December 2, 2007
For further information, please call: (512) 438-3437
PROPOSED RULES November 2, 2007 32 TexReg 7889
TITLE 10. COMMUNITY DEVELOPMENT
PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION
CHAPTER 303. REGISTRATION
SUBCHAPTER A. REGISTRATION OF
BUILDERS
10 TAC §303.19
The Texas Residential Construction Commission withdraws the
proposed amendments to §303.19 which appeared in the August
24, 2007, issue of the Texas Register (32 TexReg 5255).





Texas Residential Construction Commission
Effective date: October 22, 2007
For further information, please call: (512) 463-2886
TITLE 22 EXAMINING BOARDS
PART 11. TEXAS BOARD OF NURSING
CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE
22 TAC §217.13
The Texas Board of Nursing withdraws the proposed amend-
ments to §217.13 which appeared in the August 3, 2007, issue
of the Texas Register (32 TexReg 4707).





Texas Board of Nursing
Effective date: October 22, 2007
For further information, please call: (512) 305-6823
WITHDRAWN RULES November 2, 2007 32 TexReg 7891
TITLE 1. ADMINISTRATION
PART 3. OFFICE OF THE ATTORNEY
GENERAL
CHAPTER 61. CRIME VICTIMS’
COMPENSATION
SUBCHAPTER A. SCOPE AND
CONSTRUCTION OF RULES AND GENERAL
PROVISIONS
1 TAC §61.3
The Ofce of the Attorney General (OAG) adopts an amendment
to Subchapter A (Scope and Construction of Rules and General
Provisions), §61.3, concerning Closing Claims. The amendment
is adopted without changes to the proposed text as published in
the July 6, 2007, issue of the Texas Register (32 TexReg 4119)
and will not be republished.
The amendment is adopted to accurately implement, interpret,
and prescribe the law and minimum standards of practices, pro-
cedures, and policies of the OAG relating to the administration
of the Texas Compensation to Victims of Crime Fund as required
by the Administrative Procedures Act, Texas Government Code,
Chapter 2001.
Section 61.3 authorizes the OAG to close claims in which a victim
or claimant fails to report collateral sources or if a victim dies and
there is no claimant on the application.
The public comment period began July 6, 2007 and ended Au-
gust 6, 2007. The following is a summary of Comments received
and corresponding Agency responses regarding the proposed
amendment.
Comment. The Texas Council on Family Violence (TCFV)
expressed that the reporting of a collateral source dened in
Article 56.32(a)(3) of the Texas Code of Criminal Procedure
is reasonable. However, the reporting of "any other source
of income" seems overly burdensome and intrusive because
victims of family violence often resort to borrowing money from
family or friends, working a temporary job, or other means to
support themselves and their children. TCFV suggests that a
more reasonable approach would be to require the reporting
of only those "other sources of income" that provide over $300
from any one source.
Agency Response. The Agency disagrees and declines to make
the suggested change. Compensation may only be awarded for
actual loss arising from criminally injurious conduct. If a victim or
claimant earns income there is no loss of income upon which to
base a compensation claim. As to money donated to the victim
or claimant, existing administrative rule, §61.406, provides that
donative gifts are not considered a collateral source.
The amendment is adopted under Texas Code of Criminal Pro-
cedure, Article 56.33, which authorizes the OAG to amend rules
pertaining to its administration.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Of¿ce of the Attorney General
Effective date: November 8, 2007
Proposal publication date: July 6, 2007




The Ofce of the Attorney General (OAG) adopts an amendment
to Subchapter B, §61.101, concerning Denitions. The amend-
ment to §61.101 is adopted without changes to the proposed
text as published in July 6, 2007, issue of the Texas Register (32
TexReg 4120) and will not be republished.
The amendment is adopted to accurately implement, interpret,
and prescribe the law and minimum standards of practices, pro-
cedures, and policies of the OAG relating to the administration
of the Texas Compensation to Victims of Crime Fund as required
by the Administrative Procedures Act, Texas Government Code,
Chapter 2001.
Section 61.101 claries that CVC can pay one time only for med-
ically prescribed assistive or adaptive items.
The public comment period began July 6, 2007 and ended Au-
gust 6, 2007. The following is a summary of Comments received
and corresponding Agency responses regarding the proposed
amendment.
Comment. The Texas Council on Family Violence recommends
that the OAG look at the need for medically-prescribed assistive
or adaptive items on a case-by-case basis and approve claims
on a one-time basis "or more often if new incidences arise, as
deemed appropriate by the OAG."
ADOPTED RULES November 2, 2007 32 TexReg 7893
Agency Response. The Agency agrees but declines to make the
suggested change, as the rules already allow for exibility. Ad-
ministrative rule §61.1(d) provides that the Agency may suspend
the administrative rules if good cause is shown that compliance
would result in an injustice to any party. The Agency reviews
all claims on a case-by-case basis, and if good cause is shown
the Agency may approve additional payment for medically pre-
scribed assistive or adaptive items.
The amendment is adopted under Texas Code of Criminal Pro-
cedure, Article 56.33, which authorizes the OAG to amend rules
pertaining to its administration.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Of¿ce of the Attorney General
Effective date: November 8, 2007
Proposal publication date: July 6, 2007
For further information, please call Lauri Saathoff, Agency Liaison, at
(512) 463-2096
PART 10. DEPARTMENT OF
INFORMATION RESOURCES




The Department of Information Resources (department) adopts
the repeal of 1 TAC §201.19, concerning establishment of qual-
ity assurance guidelines for projects in Texas state agencies.
Section 201.19, which established DIR model quality assurance
guidelines for agencies to develop internal quality assurance
procedures, will be superseded by new project management
practices rules at 1 TAC Chapter 216, §§216.1 - 216.3; §§216.10
- 216.12; and §§216.20 - 216.22, published separately in this
issue of the Texas Register. The repeal is adopted without
changes to the proposal as published in the September 14,
2007, issue of the Texas Register (32 TexReg 6225).
No comments were received regarding adoption of the repeal.
The repeal is adopted under §2054.052(a), Texas Government
Code, which authorizes the department to adopt rules neces-
sary to implement its responsibilities under the Information Re-
sources Management Act, and pursuant to §2054.153, Texas
Government Code, which requires the department to adopt rules
that establish guidelines for project management practices.
No other statutes are affected by repeal of this rule.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Information Resources
Effective date: November 11, 2007
Proposal publication date: September 14, 2007
For further information, please call: (512) 475-4700
CHAPTER 216. PROJECT MANAGEMENT
PRACTICES
The Department of Information Resources (department) adopts
new 1 TAC Chapter 216, Subchapter A, §§216.1 - 216.3; Sub-
chapter B, §§216.10 - 216.12; and Subchapter C, §§216.20 -
216.22, concerning project management practices applicable to
state agencies and institutions of higher education. The rules are
promulgated to implement Section 6 of House Bill 1789, 80th
Legislative Session, which amended §§2054.151 - 2054.157,
Texas Government Code, relating to project management prac-
tices. In a separate rulemaking, the department repealed 1 TAC
§201.19, concerning quality assurance guidelines. These rules
are adopted without changes to the proposed text as published in
the September 14, 2007, issue of the Texas Register (32 TexReg
6225).
Section 216.1 sets forth applicable terms and technologies for
project management practices. Section 216.2 denes state
agencies, other than institutions of higher education. Section
216.3 denes institutions of higher education.
Section 216.10 requires each agency to have a policy that com-
municates an agency-wide approach for project management
practices. Section 216.11 requires each agency to manage infor-
mation resources projects based on project management prac-
tices that meet certain criteria. Section 216.12 requires each
agency to identify and adopt one or more standards to meet
project management requirements in certain knowledge areas.
Section 216.20 requires each institution of higher education to
have a policy that communicates an institution-wide approach
for project management practices. Section 216.21 requires each
institution of higher education to manage information resources
projects based on project management practices that meet cer-
tain criteria. Section 216.22 requires each institution of higher
education to identify and adopt one or more standards to meet
project management requirements in certain knowledge areas.
One comment was received concerning the proposed rules.
Staff disagrees with the proposed change, because it would
require agencies to identify and adopt at least one standard
for each of the nine knowledge areas set out in §216.12 rather
than adopting one or more standards that are comprehensively
applicable to all nine of the knowledge areas. The proposed
change also would eliminate "as a basis for project manage-
ment practices," which is language staff intentionally used and
believes is necessary in the rule.
SUBCHAPTER A. DEFINITIONS
1 TAC §§216.1 - 216.3
The new rules are adopted under §2054.153(a), Texas Gov-
ernment Code, which requires the department to adopt rules
32 TexReg 7894 November 2, 2007 Texas Register
that establish guidelines for project management practices and
§2054.052(a), Texas Government Code, which authorizes the
department to adopt rules necessary to implement its responsi-
bilities under the Information Resources Management Act.
No other statutes are affected by these rules.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Information Resources
Effective date: November 11, 2007
Proposal publication date: September 14, 2007
For further information, please call: (512) 475-4700
SUBCHAPTER B. PROJECT MANAGEMENT
PRACTICES FOR STATE AGENCIES
1 TAC §§216.10 - 216.12
The new rules are adopted under §2054.153(a), Texas Gov-
ernment Code, which requires the department to adopt rules
that establish guidelines for project management practices and
§2054.052(a), Texas Government Code, which authorizes the
department to adopt rules necessary to implement its responsi-
bilities under the Information Resources Management Act.
No other statutes are affected by these rules.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Information Resources
Effective date: November 11, 2007
Proposal publication date: September 14, 2007
For further information, please call: (512) 475-4700
SUBCHAPTER C. PROJECT MANAGEMENT
PRACTICES FOR INSTITUTIONS OF HIGHER
EDUCATION
1 TAC §§216.20 - 216.22
The new rules are adopted under §2054.153(a), Texas Gov-
ernment Code, which requires the department to adopt rules
that establish guidelines for project management practices and
§2054.052(a), Texas Government Code, which authorizes the
department to adopt rules necessary to implement its responsi-
bilities under the Information Resources Management Act.
No other statutes are affected by these rules.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Information Resources
Effective date: November 11, 2007
Proposal publication date: September 14, 2007
For further information, please call: (512) 475-4700
TITLE 7. BANKING AND SECURITIES
PART 1. FINANCE COMMISSION OF
TEXAS
CHAPTER 9. RULES OF PROCEDURE FOR
CONTESTED CASE HEARINGS, APPEALS,
AND RULEMAKINGS
SUBCHAPTER B. CONTESTED CASE
HEARINGS
7 TAC §9.26
The Finance Commission of Texas (the commission) adopts
amendments to §9.26, concerning the applicability of the Texas
Rules of Evidence. The amended sections are adopted without
changes to the proposed text as published in the August 31,
2007, issue of the Texas Register (32 TexReg 5542). The text
will not be republished.
Section 9.26 provides that the Texas Rules of Evidence apply in
contested cases and prohibits the administrative law judge from
admitting letters and afdavits into evidence in contested case
hearings unless the letters or afdavits satisfy an exception to
the hearsay rule or come into evidence without objection. The
adopted amendments reconcile the §9.26 evidentiary limitation
with §§2001.081 - 2001.087, Government Code, containing pro-
visions of the Texas Administrative Procedures Act (APA) related
to the applicability of the Texas Rules of Evidence and the ad-
mission and exclusion of evidence in contested cases, and also
reconciles the requirement in §53.023(a)(6) of the Occupations
Code that an agency consider letters of recommendation in de-
termining whether to issue a license to an applicant with a prior
criminal conviction.
The administrative law judge conducts contested case hearings
in which a person appeals an adverse licensing action taken by
one of the nance agencies under the jurisdiction of the commis-
sion based upon the person’s criminal conviction. These hear-
ings are subject to the §9.26 limitation regarding the admission
into evidence of letters and afdavits.
ADOPTED RULES November 2, 2007 32 TexReg 7895
These hearings are also subject to Chapter 53, Occupations
Code, which applies to contested case proceedings in which a
licensing authority suspends or revokes a license, disqualies a
person from receiving a license, or denies to a person the op-
portunity to take a licensing examination on the grounds that the
person has been convicted of a felony or misdemeanor that di-
rectly relates to the duties and responsibilities of the licensed
occupation. In determining whether a convicted person is t to
perform the duties and discharge the responsibilities of the li-
censed occupation, §53.023(a)(6) of Chapter 53 directs the li-
censing authority to consider evidence of the convicted person’s
tness that includes letters of recommendation from prosecu-
tors, law enforcement and correctional authorities, and any other
person in contact with the convicted person. Additionally, under
§53.023(b), the convicted person is responsible for obtaining and
providing the recommendations to the licensing authority.
Section 53.024 of Chapter 53 provides that an appeal from a li-
censing authority’s adverse decision based upon a person’s con-
viction is governed by the APA. One of the main features of hear-
ings conducted under the APA is found in §2001.081, Govern-
ment Code, which states the rules of evidence apply in the same
manner as in a trial without a jury in state court. The hearsay rule
is a part of the rules of evidence that applies in the same man-
ner in administrative hearings as it does in a state court non-jury
trial. In addition, §2001.087 of the APA specically guarantees
that parties may conduct cross-examination as required for a full
and true disclosure of the facts.
The administrative law judge has considered statutory lan-
guage, apparent legislative intent, and relevant case law. To
harmonize and reconcile the §53.023(a)(6) requirement that
the agency consider ex parte letters that are clearly hearsay
in ruling on applications submitted by applicants with criminal
records on the one hand and the APA provision related to the
rules of evidence and inadmissibility of hearsay on the other,
the administrative law judge has interpreted §53.023(a)(6)
of Chapter 53 to require the agency to consider any letters
of recommendation that an applicant might offer during the
preliminary or investigatory stage prior to the agency making its
initial decision on the application. However, consistent with the
APA, the administrative law judge does not allow such letters to
be admitted into evidence in contested case hearings, unless
they satisfy an exception to the hearsay rule or come into
evidence without objection. Rather, the applicant must have all
witnesses give testimony in person or, with advance notice to
opposing counsel, by telephone in accordance with §9.32 of this
chapter. The administrative law judge liberally allows character
witnesses to testify by telephone. In this manner, the judge
accommodates witnesses and allows the parties to easily place
in the hearing record the same type of information as contained
in the recommendation letters, but also ensures that witnesses
are available for cross-examination and to respond to clarifying
questions from the judge.
Under the adopted amendments, an applicant appealing an
agency’s adverse decision based upon the applicant’s prior
criminal conviction must have all witnesses give hearing tes-
timony in person or by telephone. The amendments adopt
by rule the administrative law judge’s current procedure that
allows the parties to easily place in the hearing record the same
type of information as contained in recommendation letters, but
ensures that witnesses are available for cross-examination and
to respond to clarifying questions from the judge. The adopted
amendments also make several non-substantive revisions to
§9.26 in recognition that former Texas civil and criminal rules of
evidence have been combined into the Texas Rules of Evidence.
No comments regarding the proposed amendments were re-
ceived by the commission during the 30-day comment period.
The amendments are adopted pursuant to Government Code,
§2001.004, which requires a state agency to adopt rules of
practice stating the nature and requirements of all available
formal and informal procedures. The amendments are also
adopted under specic rulemaking authority contained in the
substantive statutes administered by the nance agencies un-
der the jurisdiction of the commission, including Finance Code,
§§11.301, 11.302, 11.304, 11.306, 14.157, 31.003, 66.002,
96.002, 151.102, 154.051, 156.102, 181.003, 201.003, 342.551,
348.513, 371.006, and 396.051, and Health and Safety Code,
§711.012(a) and §712.008.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.




General Counsel, Texas Department of Banking
Finance Commission of Texas
Effective date: November 8, 2007
Proposal publication date: August 31, 2007
For further information, please call: (512) 475-1300
PART 2. TEXAS DEPARTMENT OF
BANKING
CHAPTER 25. PREPAID FUNERAL
CONTRACTS
SUBCHAPTER B. REGULATION OF
LICENSES
7 TAC §25.10
The Finance Commission of Texas (commission), on behalf of
the Department of Banking (department), adopts the repeal of
§25.10, concerning recordkeeping requirements for insurance-
funded prepaid funeral benets contracts, without changes to the
proposal as published in the August 31, 2007, issue of the Texas
Register (32 TexReg 5544).
Chapter 25 implements Finance Code, Chapter 154 (Chapter
154), which regulates the sale of prepaid funeral benets con-
tracts (prepaid contract).
Section 25.10 establishes the recordkeeping requirements that
apply to insurance-funded prepaid contracts. In 2006, the de-
partment initiated a project to revise §25.10 and the commission
published proposed amendments to the section in the December
29, 2006, issue of the Texas Register (31 TexReg 10473). The
commission thereafter withdrew the proposed amendments to
permit the department to continue considering the input of Chap-
ter 154 insurance permit holders and further rene the section’s
requirements. At the conclusion of that process, the commission
32 TexReg 7896 November 2, 2007 Texas Register
published proposed new §25.10 and the proposed repeal of ex-
isting §25.10. In conjunction with the adoption of the repeal of
existing §25.10, the commission is adopting new §25.10, pub-
lished in this issue of the Texas Register.
The commission received no comments regarding the proposed
repeal.
The repeal is adopted under Finance Code, §154.051(b), which
authorizes the commission to adopt reasonable rules regarding
the keeping and inspection of records relating to the sale of pre-
paid funeral benets and the ling of contracts and reports.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Banking
Effective date: November 8, 2007
Proposal publication date: August 31, 2007
For further information, please call: (512) 475-1300
7 TAC §25.10
The Finance Commission of Texas (commission), on behalf of
the Department of Banking (department), adopts new §25.10,
concerning recordkeeping requirements for insurance-funded
prepaid funeral benets contracts, with changes to the proposed
text as published in the August 31, 2007, issue of the Texas
Register (32 TexReg 5544).
Chapter 25 implements Finance Code, Chapter 154 (Chapter
154), which regulates the sale of prepaid funeral benets con-
tracts, sometimes referred to as prepaid or preneed contracts.
The purpose of Chapter 154 is to provide a regulatory framework
to allow a person to arrange and pay for a funeral in advance, to
provide safeguards to protect prepaid funds, and to ensure that
funds are available to pay for the prearranged funeral benets at
the time of need. Further, Chapter 154 imposes a duty upon the
department and grants the department the authority to regulate
sellers of prepaid funeral benets contracts to ensure that (1) the
prepaid contract is performed in accordance with its terms and
the funeral merchandise and services are provided as specied
in the contract; and (2) funds are available to pay for the con-
tracted funeral merchandise and services.
New §25.10 establishes the recordkeeping requirements that
apply to insurance-funded prepaid funeral benets contracts. In
conjunction with adoption of new §25.10, the commission has
also adopted the repeal of existing §25.10, concerning record-
keeping requirements for insurance-funded contracts, which ap-
pears in this issue of the Texas Register.
In 2006, the department initiated a project to revise existing
§25.10 that resulted in proposed amendments to the section
published in the December 29, 2006, issue of the Texas Reg-
ister (31 TexReg 10473). The department received comments
in response to the published notice and also met with several
permit holders that sell insurance-funded prepaid contracts
(insurance permit holders). The commission thereafter withdrew
the proposed amendments in the June 29, 2007, issue of the
Texas Register (32 TexReg 2438) to permit the department to
continue considering the input of Chapter 154 insurance permit
holders and further rene the section’s requirements. The
department determined that certain of the existing requirements
should be eliminated and others claried. Because of the extent
of these and other, nonsubstantive revisions, the commission is
proposing a new version of §25.10 and the simultaneous repeal
of existing §25.10.
In developing revisions to previous §25.10, the department has
been sensitive to insurance-funded permit holder concerns re-
garding regulatory burden and has sought to reduce recordkeep-
ing requirements to the extent possible and in a manner consis-
tent with the department’s basic regulatory construct: the depart-
ment must have the information it considers necessary to verify
that insurance-funded prepaid funeral benets contracts are per-
formed and funded in accordance with their terms and Chapter
154.
The department believes that new §25.10 achieves an appro-
priate balance. As a general matter, the new section provides
increased clarity and does not impose any new substantive re-
quirements compared to the previous version of the section. The
requirements are set out specically and reect the department’s
current construction and application of the requirements carried
over from previous §25.10. The new section also applies plain
language writing principles by using direct language, eliminat-
ing unnecessary verbiage, using terms consistently, and incor-
porating current terminology. Additionally, in response to input
from insurance permit holders, new §25.10 eliminates a num-
ber of existing recordkeeping requirements the department has
agreed are no longer necessary. The new section also provides
permit holders with more exibility with respect to how records
are maintained and, as a general matter, shortens the retention
period for certain records, such as documentation of a contract
status change, from a period of three years to the period since
the previous examination. However, new §25.10 continues to
require permit holders to maintain the records necessary for the
department to compare the preneed contract and the at-need
performance to ensure that the prepaid contract was performed
and funded in accordance with its terms and the law.
The commission received two comments regarding the proposal.
A comment from American Memorial Life Insurance Company
expressed unqualied support for adoption of the section as pro-
posed. The second comment, made on behalf of the "Texas
Pre-Need Coalition" (TPNC), is against adoption of the proposed
rule.
TPNC observes in its comment letter that many of the concerns
it expressed in the past have not been fully addressed in new
§25.10. For this reason, TPNC attached and incorporated by
reference its comment letter dated February 8, 2007, submitted
with respect to previously proposed amendments to §25.10 pub-
lished in the December 29, 2006, issue of the Texas Register (31
TexReg 10473) and subsequently withdrawn by notice published
in the June 29, 2007, issue of the Texas Register (32 TexReg
3975). Several of the prior comments relate to provisions that
do not appear in the new section. Other prior comments relate
to former proposed provisions that were modied in the new pro-
posal, several of which were modied directly in response to the
prior expressed concerns of TPNC. Because the comments in
the February 8, 2007 letter do not relate to the proposal pub-
lished in the August 31, 2007, issue of the Texas Register (32
ADOPTED RULES November 2, 2007 32 TexReg 7897
TexReg 5544), the commission is unable to respond to the com-
ments.
In general, TPNC comments that, because insurance-funded
permit holders sell prepaid funeral benets contracts but do not
perform funerals, the department should regulate permit holders
"only for what they are permitted to do under Article 154.203."
(Finance Code, §154.203, requires insurance-funded permit
holders to promptly remit collected premiums to the insurance
company that issues the funding insurance policy.) If the permit
holder is an insurance company (or its afliate), TPNC asserts
that the department should defer to regulation and examination
of its activities as an insurer by the Texas Department of Insur-
ance (TDI). If the department believes a funeral provider is not
fully honoring its obligations under a prepaid funeral benets
contract, TPNC suggests that the department take action to
facilitate increased regulation of funeral provider activities by
the Texas Funeral Service Commission.
The commission disagrees with the fundamental premise
asserted by TPNC to support its objections and believes the
premise is awed. TPNC essentially argues that a permit
holder’s role under Chapter 154 is to serve as a broker of pre-
paid funerals, facilitating the combination of purchaser, funeral
provider, and insurance company into a mutually benecial con-
tractual relationship and that what happens among those parties
after the prepaid contract is signed is not the responsibility of
the permit holder. This view is not supported by Chapter 154, a
regulatory system that focuses on the permit holder.
The purpose of Chapter 154 is to provide a regulatory framework
to allow a person to arrange and pay for a funeral in advance,
to provide safeguards to protect prepaid funds, and to ensure
that funds are available to pay for the prearranged services at
the time of need. Chapter 154 imposes a duty upon the depart-
ment and grants the department the authority to regulate sellers
of prepaid funeral benets to ensure that (1) the prepaid funeral
benets contract is performed in accordance with its terms and
the funeral merchandise and services are provided as specied
in the contract; and (2) funds are available to pay for the con-
tracted funeral merchandise and services.
The permit holder is the essential party to a prepaid funeral ben-
ets contract, a contract that could not legally exist or even be
offered for sale but for the state’s grant of authority to the per-
mit holder. Under Chapter 154, the permit holder is the focus of
regulation, and the responsibilities of a permit holder do not end
upon sale of prepaid funeral benets to a purchaser, they begin.
Finance Code, §154.107, requires a permit holder that discon-
tinues the sale of prepaid funeral benets, but has outstanding
contracts, to renew the seller’s permit until the contracts are fully
discharged. Similarly, Finance Code §154.052(b) requires a per-
mit holder that discontinues the sale of prepaid funeral benets
but has outstanding contracts remaining to submit an annual re-
port until the contracts are fully discharged. Most importantly,
Finance Code, §154.053(a), requires a permit holder that has
outstanding contracts for prepaid funeral benets to maintain
"any record required by the department to determine whether the
seller is complying with this chapter." To that end, the commis-
sion is empowered by Finance Code, §154.051(b)(2), to adopt
rules concerning "the keeping and inspection of records relating
to the sale of prepaid funeral benets."
Summary of Adopted Section and Response to Comments
§25.10(a)
New §25.10(a) consolidates into one subsection the general re-
quirements applicable to the place and manner in which records
must be kept and produced for department examination. TPNC
comments that subsection (a)(1) represents a signicant change
in the Department’s position on conducting examinations be-
cause it requires records to be produced at a physical location in
Texas for examination. The commission disagrees. The opening
paragraph of new subsection (a) recognizes that a permit holder
may obtain an exception in accordance with new §25.10(g)(3)
and (h). Absent an exception, the records must be made avail-
able at the physical location in Texas previously designated by
the permit holder in writing. The operation of this provision does
not differ from the manner in which the section operated previ-
ously. Previously approved exceptions to the required location
of records or examinations remain valid.
TPNC comments that §25.10(a)(1), (g)(3), and (h) as proposed
do not provide for a process to address concerns of permit hold-
ers that the department may unjustly deny exceptions or with-
draw previously approved exceptions in the future. TPNC ar-
gues that a permit holder should be given a reasonable amount
of time to move the physical records and make them available
if the department changes or revokes an exemption. The com-
mission disagrees. The commission included in previous §25.10
and in this new §25.10 a process for requesting an exception
that permits records to be maintained and examined at an out-of-
state location in order to ease regulatory burden when feasible.
The ability of the department to grant exceptions is necessar-
ily dependent upon obtaining biennial legislative waivers of the
"out-of-state travel cap" imposed on state agencies by Section
5.08 in Article IX of the Texas General Appropriations Act. The
department intends to continue to perform out-of-state examina-
tions as long as it has this waiver, which must be requested from
the legislature each biennium, but no assurances can be offered
that the waiver will be renewed. If department staff is not au-
thorized to travel out-of-state, the department will be required to
conduct examinations in Texas. It is for this reason that every
exception letter authorizing maintenance of records out-of-state
states that the authorization can be revoked at any time upon
written notice to the permit holder. Exceptions to the require-
ments that records be examined in Texas can only be allowed
when it is feasible for examinations to occur out of state. Permit
holders have no legal right to challenge denial or revocation of
an exception.
Section 25.10(a)(2) and (a)(3) require a permit holder to provide
pre-requested records to examiners at the beginning of the ex-
amination, and to provide records requested during the exami-
nation "in a manner that does not impede the efcient conduct
of the examination." TPNC criticizes the highlighted phrase as
overly subjective and requests that the phrase be removed or
else expanded to include specic standards of determination for
whether the requirement has or has not been met. The commis-
sion disagrees. The rule language is designed to ensure that
the examination is conducted in a manner that is most produc-
tive and efcient for both the permit holder and the examiners.
Experience has demonstrated that a few permit holders will on
occasion delay delivery of records the permit holder knows will
open an avenue for investigation or will subject the permit holder
to regulatory criticism. These delays impede the examination
process and, in some cases, records not made available un-
til the close of an examination cannot be adequately reviewed.
Specic standards cannot be established because the effect of
delay in producing documents will vary with each examination,
depending on the type of information not provided and the time
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of delay. The language of the rule reects the longstanding pol-
icy of the department.
§25.10(b)
New §25.10(b) establishes recordkeeping requirements with
respect to a permit holder’s general les, and eliminates many
former requirements. For example, a permit holder will no longer
be required to maintain the latest approved renewal permit
application, its last led annual report, its current permit, each
department-approved agent appointment and resignation within
the past three years, or a list of and related orders approving
each trust to insurance conversion for the past three years.
New §25.10(b) clearly identies and requires a permit holder to
maintain certain prepaid contract forms, insurance depository
letters, nancial statements, TDI approval letters and certain
other insurance regulatory documentation, and specied de-
partment-related documentation, including examination report
acknowledgments, correspondence, and approvals or directions
upon which a permit holder relies in connection with its current
operations. The new subsection also requires a permit holder
to maintain price lists or alternative documentation for certain
outstanding prepaid contracts.
New §25.10(b)(4) requires the signatures and acknowledgement
of the permit holder’s board of directors on an examination re-
port. TPNC comments that this requirement is not supported by
statutory authority or rule and cannot be required of the permit
holder. The commission disagrees. The commission is autho-
rized by Finance Code, §154.051(b)(5), to adopt rules concern-
ing any matter relating to the enforcement and administration of
Chapter 154. Efcient enforcement and administration of Chap-
ter 154 is enhanced by requiring senior management of a permit
holder to review examination reports and participate in develop-
ment of corrective action plans when necessary. The commit-
ment to regulatory compliance begins with senior management
who, without this requirement, may be unaware of the status of
the company’s permit and the department’s views of the com-
pany’s compliance practices. Moreover, for several years all in-
corporated permit holders, including members of TPNC, have
complied with this identical requirement as set forth in depart-
ment supervisory memorandum 1018, last revised February 20,
2004.
§25.10(c)
New §25.10(c) requires a permit holder to maintain a prepaid
contract le on each contract purchaser. The new subsection
species how the le must be maintained and the general
individual contract records that must be included in the le. New
§25.10(c)(2) and (3) also clearly identify the specic records
that must be maintained with respect to each outstanding
contract, each matured contract performed by the contracted
funeral provider or under a successor provider assignment,
and each matured contract performed by some other person.
A somewhat related provision in new §25.10(b)(10) requires
a permit holder to maintain a general le of the merchandise
price lists and descriptions provided by each contracted funeral
provider with respect to new prepaid contracts sold since the
last examination.
TPNC objects to these requirements, stating that proposed
§25.10(b)(10) and (c) would require maintenance of numerous
records "that are not records of the permit holder and which the
permit holder has no right, and may not have the means, to ob-
tain." With respect to delivery of the contracted funeral benets,
TPNC asserts that the department should obtain related records
for examination directly from funeral providers, rather than
permit holders. TPNC states that "maintenance of the proposed
documentation alone would be an enormous logistical burden
for permit holders that are not also funeral providers and would
have a chilling effect on the market. The implied responsibilities
for the permit holder are also beyond the permit holder’s means
of performance since they are actions performed by others."
The commission disagrees with the commenter’s contention
that a permit holder cannot obtain the required documentation
because the records belong to other entities. The funeral
provider cannot sell prepaid funeral benets on its own and
must be delegated the authority to do so on behalf of the permit
holder. Circumstances in which the permit holder would not be
entitled to obtain relevant records of the funeral provider could
only arise if the permit holder delegated its responsibilities to the
funeral provider without imposing appropriate and necessary
controls. With respect to compliance with Chapter 154, the
funeral provider selected by the permit holder is the permit
holder’s agent. Permit holders should require appropriate, con-
tractually-imposed limitations and responsibilities on its agents,
including the responsibility to furnish records required to deter-
mine the permit holder’s compliance with Chapter 154. Further,
permit holders have complied with very similar documentation
requirements for many years, see §25.10 as originally adopted
at Texas Register (20 TexReg 9417), November 14, 1995.
The department requires the documentation for examination
to conrm that the contracted for benets were performed and
the contract was correctly funded, as Chapter 154 requires.
Compliance with Chapter 154 is the permit holder’s responsibil-
ity, and the permit holder, not the funeral provider, will be held
accountable for noncompliance.
Specically with regard to new §25.10(c)(3)(A), TPNC com-
ments that permit holders should be allowed a reasonable period
of time after payment of the claim to attain the documentation
required for matured les, rather than being required to obtain
these records prior to payment of the claim. TPNC argues that
the commission fails to recognize the "rapid claims payment"
practice that is widely used by preneed insurers for the benet
of Texas consumers and funeral providers, a unique feature
of the preneed market that the rules should recognize rather
than restrict. The commission disagrees. The requirement to
document performance of the funeral before claims payment
is statutory in origin, see Finance Code, 154.207. In addition,
the documentation requirements of §25.10(c)(3)(A) are not new
and are carried over from previous §25.10.
New §25.10(c)(4) species the records that must be main-
tained in a contract le pertaining to a canceled contract and
§25.10(c)(5) addresses required contract le records pertaining
to a contract for which the funding insurance policy has changed
status since the previous examination. TPNC suggests that
the requirements of §25.10(c)(4) should be deleted because
the consideration for the contract, the funding insurance policy,
has been removed and the contract is invalidated. According to
TPNC, the department should trust that the documentation of
premium payments, any issues regarding surrender values, and
other matters regarding the insurance policy will be compliant
with Texas insurance regulations because they are subject to
a comprehensive regulatory scheme under the jurisdiction of
TDI. In the opinion of TPNC, all the department really needs to
know is that the contract has been terminated. Similarly, TPNC
believes the requirements of §25.10(c)(5) involve matters that
should be left to insurance regulation by TDI because they relate
to how insurers must communicate with purchasers regarding
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changes in policy status, the dates of those communications
and their content. Further, TPNC does not believe that permit
holders should be required to inform a purchaser that preneed
benets may not be honored by the funeral provider due to the
"non-forfeiture or delinquent status of the funding policy."
The commission disagrees. Chapter 154 is designed to protect
the expectations of purchasers of prepaid funeral benets. The
department cannot discharge its statutory duties in this regard
unless records for examination accurately reect the acquisition,
servicing, and disposition of every prepaid funeral benets con-
tract. If a purchaser no longer wants the contract, documentation
of the cancellation process must be created and maintained by
the permit holder for examination. Similarly, the commission be-
lieves that a purchaser of prepaid funeral benets should be in-
formed of how a change in status of the funding insurance policy
affects the validity of the prepaid funeral contract, and that im-
posing a notice requirement is consistent with the purpose and
policy underlying Chapter 154. This requirement is imposed on
the permit holder with regard to the prepaid contract and does
not infringe upon insurance regulation of the funding insurance
policy. To the extent a permit holder is subject to both regulatory
regimes, it is the responsibility of the permit holder to coordinate
compliance with both.
§25.10(d)
New §25.10(d) continues requirements from previous §25.10
that a permit holder maintain certain ledgers and reports re-
garding its prepaid funeral benets operations for both new
and conversion contract sales. Paragraph (1) of subsection (d)
requires a permit holder to maintain a historic contract register
that reects all prepaid contracts and insurance policies with
notations regarding contract status and other specied infor-
mation. Paragraph (2) of subsection (d) requires that detailed
individual payment receipt records be kept. Paragraphs (3) and
(4) of subsection (d) require and specify the information that
must be maintained in an in-force policy register and in reports
detailing out-of-force and non-forfeiture policies, respectively.
Paragraphs (1), (3) and (4) also describe how the required
registers and reports must be maintained, totaled, balanced and
formatted.
New §25.10(d)(5) requires a permit holder to maintain an activity
reconciliation report that reects what has occurred with respect
to an insurance policy that moves from in-force to out-of-force
or non-forfeiture status during the reporting period. Specically,
the report must show the activity related to each in-force policy
identied in the in-force policy register required under paragraph
(3) of subsection (d), and must balance to the corresponding pol-
icy subsequently identied in the out-of-force and non-forfeiture
policy reports required under paragraph (4) of subsection (d).
The permit holder must provide documentation to support the
reported activity and the report must be balanced as of June 30
and December 31 of each year.
TPNC contends that subsection (d) generally would require the
permit holder to produce reports that include information the per-
mit holder does not have and may have no way to obtain, includ-
ing information regarding the insurance policy number, status,
date of claim, amount of funds paid, individual payment receipt
records, initial collection of the down payment, subsequent pre-
mium payments, and name of the insured. Further, TPNC be-
lieves that an insurance company providing this information to a
permit holder may be a breach of privacy regulations.
The commission disagrees. The permit holder is charged by
Chapter 154 and new §25.10 with documenting the relevant at-
tributes of an insurance-funded prepaid funeral benets contract,
including the current status of the funding insurance policy, and
making the documentation available for examination by the de-
partment. The permit holder can and should contractually obtain
the necessary cooperation of the insurance company. But for its
association with a permit holder, an insurance company could
not sell preneed policies in Texas. The commission also notes
that in most cases, a permit holder that sells insurance-funded
prepaid contracts is also either the funding insurance company
or an afliate of the funding insurance company. In these situa-
tions, the designated agents acting on behalf of the permit holder
to sell the prepaid funeral benets contracts (funeral providers or
employees of funeral providers) are also acting as agents of the
insurance company with respect to the sale of the funding insur-
ance policy. Because of these relationships, the permit holder
can contractually require the information. In addition, permit
holders have complied with very similar documentation require-
ments since 1995, see §25.10 as originally adopted at Texas
Register (20 TexReg 9417), November 14, 1995.
With regard to privacy concerns, TPNC does not specify the pri-
vacy regulations with which it is concerned. Although the insur-
ance company and the permit holder are both "nancial institu-
tions" that are obligated to protect the "nonpublic personal infor-
mation" of their customers under Title V of the Gramm-Leach-
Bliley Act (codied at 15 U.S.C. §§6801 - 6809), restrictions on
sharing such information do not apply to sharing among afli-
ates. Further, the restrictions do not apply to sharing nonpublic
personal information as necessary to effect, administer, or en-
force a transaction requested or authorized by the consumer,
or in connection with servicing or processing a nancial prod-
uct or service requested or authorized by the consumer, or with
the consent or at the direction of the consumer, see 15 U.S.C.
§6802(e). TDI regulations are in accord, see 28 TAC §22.18 and
§22.19(a)(1).
The Health Insurance Portability and Accountability Act of 1996
(HIPAA) apparently would not apply because the required doc-
umentation does not appear to relate to "the past, present, or
future physical or mental health or condition of an individual; the
provision of health care to an individual; or the past, present, or
future payment for the provision of health care to an individual,"
see 28 TAC §22.52(11). However, if HIPAA applies, an excep-
tion exists permitting a disclosure that is required, or is a lawful
or appropriate method, to enforce the covered entity’s rights or
the rights of other persons engaged in carrying out a transac-
tion or providing an insurance product or service that the con-
sumer requests or authorizes, 28 TAC §22.57(a)(28). Further,
the purchaser can sign an appropriate authorization executed at
the time the prepaid contract and the funding insurance policy is
acquired, see 28 TAC §22.53.
Specically with regard to new §25.10(d)(5), TPNC expresses
concerns that the required "activity reconciliation report" is a new
report that contains information already required in other reports,
and should be eliminated because reports are expensive for per-
mit holders to produce and maintain. Further, TPNC is con-
cerned that the rule does not provide sufcient time for permit
holders to make programming changes prior to the effective date
of a revised or new required report.
The commission believes these concerns are not warranted. In-
surance-funded permit holders have been required to reconcile
and balance the insurance-related records since at least 1995.
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The term "activity reconciliation report" is used to consolidate
and more accurately capture pre-existing requirements of previ-
ous §25.10 to reconcile and balance insurance-related informa-
tion and does not require a permit holder to create a new report.
§25.10(e) - (i)
New §25.10(e) species the records a permit holder must main-
tain regarding trust-funded contracts that have been converted
to insurance funding.
New §25.10(f) requires a permit holder to maintain, and make
available for examination, corporate minutes and records related
to actual or anticipated regulatory action or litigation that could
result in the permit holder’s insolvency.
New §25.10(g) authorizes certain exceptions from the section’s
recordkeeping requirements. Subsection (g)(1) conrms that a
permit holder that sells only insurance-funded contracts need not
maintain records applicable only to trust-funded contracts. Sub-
section (g)(2) explains the records that must be kept with respect
to prepaid contracts sold prior to the effective date of the sec-
tion. Finally, subsection (g)(3) authorizes a permit holder to ap-
ply to the commissioner for an exception to the section’s record-
keeping requirements, and provides that an exception may be
granted or revoked for good cause by the commissioner’s prior
written direction.
New §25.10(h) pertains to the relocation of records. A permit
holder that wishes to change the location where records are
maintained or the examination is conducted must give the de-
partment written notice specifying the new address. Addition-
ally, if a permit holder wishes to maintain records or have an
examination conducted outside of Texas, the permit holder must
rst request and obtain an exception under new §25.10(g)(3).
New subsection (h) also reserves to the commissioner the right
to deny or revoke an outstanding records relocation approval if
such action is necessary to effectively regulate the permit holder
and examine records. The department does not anticipate hav-
ing to deny or revoke a relocation approval except in unusual
circumstances. A relocation approval might need to be revoked
if, for example, legislative actions preclude department examin-
ers from traveling out-of-state to conduct examinations.
New §25.10(i) requires that the documents and records required
to be maintained by the permit holder be led within 30 days of
receipt, and species the time within which cash and other forms
of payment and cash withdrawals must be posted.
§25.10(j)
New §25.10(j) requires a permit holder that maintains records
electronically to provide evidence of a disaster recovery plan or
compliance with TDI business continuity planning requirements,
regarding all records and documentation related to prepaid con-
tracts. The plan should also include off-site data storage capa-
bilities. TPNC observes that subsection (j) can be read to require
evidence of a disaster recovery plan and evidence of offsite data
storage capabilities, or it can be read to require evidence of a
disaster recovery plan that includes offsite data storage capabil-
ities. The commission agrees. An essential part of any disaster
recovery plan is off-site storage capabilities. The commission
has therefore revised subsection (j) to clarify its meaning.
New §25.10 is adopted under Finance Code, §154.051(b), which
authorizes the commission to adopt reasonable rules regarding
the keeping and inspection of records relating to the sale of pre-
paid funeral benets and the ling of contracts and reports.
§25.10. Recordkeeping Requirements for Insurance-Funded Con-
tracts.
(a) Application and general requirements. This section applies
to a permit holder that sells or maintains insurance-funded prepaid fu-
neral benet contracts (prepaid contracts). Unless the commissioner
grants an exception as provided for in subsections (g)(3) and (h) of this
section, a permit holder must maintain and produce for examination
the records as specied in this section. The permit holder:
(1) must make the records available to the department for
examination at the physical location in Texas that the permit holder has
designated in written notice to the department on le at the time of the
examination;
(2) is required to make all the records specied in the de-
partment’s pre-examination records request available to the department
at the beginning of an examination and must produce such other records
as may be requested during the examination in a manner that does not
impede the efcient conduct of the examination; and
(3) must maintain the records either in hard copy form or
stored on microche or in an electronic database from which the record
can be retrieved and printed in hard copy in a manner that does not
impede the efcient conduct of the examination.
(b) General les. A permit holder subject to this section must
maintain general les regarding its prepaid funeral benets operations.
The les must contain the original or a copy of the following:
(1) each department-approved prepaid contract form cur-
rently used or approved for sales since the last examination, unless no
outstanding contracts exist using the form;
(2) all department-approved insurance depository letters
pertaining to outstanding prepaid contracts;
(3) if the permit holder is an insurance company or an entity
that controls or is controlled by an insurance company, the most current
consolidated nancial statement or the most recent annual statement
led with the insurance regulatory agency of the insurance company’s
state of domicile;
(4) the examination report acknowledgments, signed by
the permit holder’s board of directors, for the last examination report;
(5) the Texas Department of Insurance (TDI) approval let-
ter for each policy form issued to fund any outstanding prepaid contract
or prepaid contract that was sold and has matured since the last exam-
ination;
(6) a copy of the nal post-conversion summary for each
trust-to-insurance conversion approved by the department since the last
examination;
(7) all correspondence with the department since the last
examination;
(8) copies of all recordkeeping exceptions and other de-
partment or commissioner approvals or directions upon which the per-
mit holder relies in connection with its current operations;
(9) if the permit holder is an insurance company or an en-
tity that controls or is controlled by an insurance company, a copy of the
examination reports of the insurance regulatory agency of the insurance
company’s state of domicile for the period since the last examination,
and the responses to the regulatory agency regarding examination re-
port ndings that are pertinent to the prepaid funeral benets business,
unless the law of the state of domicile prohibits disclosure of the ex-
amination reports and related correspondence to the department; and
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(10) for any outstanding prepaid contract with a funeral
provider that has an issue date since the last examination, either:
(A) general, casket, outer burial container, and urn price
lists for the corresponding or contracted funeral provider; or
(B) alternative documentation that demonstrates com-
pliance with required casket, outer-burial container and urn merchan-
dise descriptions.
(c) Individual les.
(1) A permit holder subject to this section must maintain a
prepaid contract le on each purchaser. The le must either be main-
tained separately or be capable of retrieval separately for outstanding
contracts and may be maintained either chronologically, alphabetically
or serially by policy number. Each le must contain all correspondence
pertaining to the contract, including documentation to evidence that the
executed prepaid contract has been issued to the contract purchaser and
the funding policy has been issued to the contract purchaser or policy
owner within 30 days of the receipt of the initial down payment and
insurance application.
(2) Each le pertaining to an outstanding prepaid contract
must contain a copy of the contract, any irrevocable assignments, and
the data face sheet of the insurance policy or annuity contract funding
the contract.
(3) Each le pertaining to a matured prepaid contract must
be retained for the period since the last examination. The le must con-
tain copies of all documents required for an outstanding prepaid con-
tract, and must also contain a fully completed department withdrawal
form, or evidence of department withdrawal approval, or a proof of
claim form prepared and completed by the permit holder which con-
tains all the required information included on the department’s pre-
scribed withdrawal form. In addition:
(A) a matured-contract le for which services were pro-
vided by the contracted funeral provider or under an executed successor
provider assignment accepted by all contracting parties must contain:
(i) the original or a nal copy of the completed at-
need contract or funeral purchase agreement, the cemetery interment
order if the prepaid contract relates only to a grave opening and closing
fee, outer burial container or other related merchandise and services,
or an itemization of services performed and merchandise delivered; the
document must be signed by the decedent’s personal representative and
indicate the prepaid credits and discounts applied and the balance due,
if any, from the family at the time of death;
(ii) documentation to substantiate any upgrades or
downgrades or discounts or credits given and to explain any differences
between the prepaid and the at-need contracts;
(iii) a copy of a certied death certicate;
(iv) the certicate of performance of contract ser-
vices executed by the decedent’s personal representative;
(v) evidence of payment of the policy(s) death ben-
ets to the servicing funeral provider, e.g., a copy of payment check or
check stub;
(vi) documentation of premium payment history;
(vii) documentation that reects the balance owing,
if any, on the funding policy(s) and the death benets available at the
time of claim; and
(viii) if applicable, evidence of payment to the dece-
dent’s personal representative of any refund of contract overcharges by
the provider.
(B) a matured contract le for which services were pro-
vided by a person other than a person listed in subparagraph (A) of this
paragraph must contain:
(i) a signed assignment of benets statement from
the purchaser or purchaser’s representative requesting the delivery of
funds to the servicing funeral provider;
(ii) evidence of payment to the servicing funeral
provider;
(iii) a copy of a certied death certicate; and
(iv) documentation of premium payment history
which reects the balance owing, if any, on the funding policy(s) and
the death benets available at the time of claim.
(4) Each le pertaining to a canceled prepaid contract must
be retained for the period since the last examination. The le must
contain copies of all documents required for an outstanding contract, a
completed departmental withdrawal form or evidence of departmental
withdrawal approval, documentation of premium payment history to
support the available cash surrender value, and evidence of payment of
cancellation benet, e.g., a copy of payment check or check stub.
(5) Each le pertaining to a prepaid contract whose fund-
ing insurance policy has changed status since the last examination, for
example, to a reduced paid-up, lapsed, or extended term insurance pol-
icy, must be retained for the period since the last examination. The
le must contain copies of all documents required for an outstanding
contract and a copy of the permit holder’s letter to the purchaser in-
forming the purchaser of contract status. The letter must state the date
of the status change and, if applicable, the reduced death benet cover-
age amount and the termination date of such coverage. The letter must
also inform the purchaser that the prepaid benets may not be honored
by the funeral provider due to the non-forfeiture or delinquent status of
the funding policy. Each reduced paid-up or extended term policy le
must also include copies of an election form indicating the purchaser
has chosen reduced paid-up or extended term status, unless the policy
has automatic non-forfeiture provisions.
(d) Records. A permit holder subject to this section must
maintain the following records regarding its prepaid funeral benets
operations for both new and conversion sales:
(1) an historical contract register maintained chronologi-
cally or by policy number or by contract number reecting all prepaid
contracts and policies, and a notation of the status of the contracts and
policies as outstanding, matured, canceled, or reduced paid-up. Con-
tracts may be removed from the register when three years or more has
elapsed from the date of nal disposition. The contract register must
be formatted in columns with headings that accurately describe the in-
formation set out in each column. The specic information required to
be included in separate columns is:
(A) the prepaid contract and corresponding policy num-
ber(s);
(B) the prepaid contract purchase date;
(C) the purchaser’s name;
(D) the beneciary’s name (if different from the pur-
chaser’s name);
(E) the prepaid contract total; and
(F) the nal disposition of the prepaid contract, includ-
ing notations as to whether the contract and policy are matured, can-
celed, surrendered, lapsed, reduced paid-up, extended term, voided, or
not taken. The notation must also include the date of withdrawal claim
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and the amount of funds paid; or, in lieu thereof, a record separate from
the register, listing matured, canceled, surrendered, lapsed, reduced
paid-up, extended term, voided, or not taken contracts and policies for
the examination period and setting out the contract and/or policy num-
ber, contract purchaser, date of the withdrawal claim paid, and amount
of the withdrawal claim paid;
(2) detailed individual payment receipt records to docu-
ment the date of initial collection of the down payment on the funding
application and subsequent premium payments from the contract pur-
chaser by the permit holder or its agent;
(3) an in-force policy register, maintained either chrono-
logically by date of policy issuance, alphabetically by the insured’s
name, or serially by policy number. The in-force register must bal-
ance to the policy activity report required under paragraph (5) of this
subsection, and must accumulate to grand totals for all policies with
respect to the information required under subparagraphs (C), (E), (F),
and (G) of this paragraph. The in-force register must be formatted in
columns with headings that accurately describe the information set out
in each column. The specic information required to be included in
separate columns is:
(A) the insured’s name;
(B) the policy number or numbers;
(C) the prepaid contract total;
(D) the date of policy issuance;
(E) the death benet, or insurance in force, whichever
is applicable;
(F) growth, e.g., dividends and interest, attributable to
outstanding policies for the reporting period; and
(G) cumulative growth totals for each outstanding pol-
icy;
(4) reports detailing out-of-force and non-forfeiture poli-
cies, subtotaled in count and reduced coverage amount by status codes
for death maturity, canceled, surrendered, lapsed, reduced paid-up, ex-
tended term, voided, not taken, or such other codes which may be used
to designate policies no longer in force, maintained either chronologi-
cally by date of policy issuance, alphabetically by the insured’s name,
or serially by policy number. If the reports cannot be sub-totaled, a
separate report must be generated for each type of termination status
or non-forfeiture change. The reports must balance to the policy activ-
ity report required under paragraph (5) of this subsection. The reports
must be formatted in columns with headings that accurately describe
the information set out in each column. The specic information re-
quired to be included in separate columns is:
(A) the insured’s name;
(B) the date of policy issuance;
(C) the policy number or numbers;
(D) the date the policy matured, lapsed, or was surren-
dered or canceled; and
(E) the amount of in-force coverage or face value of in-
surance that has been paid, reduced, deleted, or transferred.
(5) an activity reconciliation report that shows the activity
related to each policy that was identied in the in-force policy regis-
ter required under paragraph (3) of this subsection and balances to the
corresponding policy subsequently identied in the out-of-force and
non-forfeiture policy reports required under paragraph (4) of this sub-
section. The permit holder must provide documentation to support the
reported activity and may use the department’s Annual Report Reca-
pitulation of Policy Activity format to complete this report. The report
must be balanced as of June 30 and December 31 of each year.
(e) Conversions. A permit holder subject to this section shall
maintain a le copy of the original trust-funded prepaid funeral con-
tracts that have been converted to insurance funding and the payment
history records for each converted contract prior to conversion.
(f) Corporate records. Corporate records of a permit holder
subject to this section pertaining to actual or anticipated regulatory ac-
tion or litigation that could result in the permit holder’s insolvency and
all corporate minutes must be maintained and made available to the de-
partment at each examination.
(g) Exceptions.
(1) A permit holder that sells only insurance-funded con-
tracts is not required to maintain records that are applicable only to
trust-funded contracts.
(2) With respect to contracts sold prior to the effective date
of this section, a permit holder will not violate this section if it cannot
produce records required under this section which were not previously
required by statute or rule. However, basic reporting of in-force ben-
et amounts and policy activity from the last examination date to the
current examination date will be required of all permit holders for in-
surance companies that have outstanding insurance policies funding
prepaid contracts in Texas.
(3) A permit holder may apply to the commissioner for an
exception to the requirements of this section. An exception may be
granted or revoked for good cause only by prior written direction of
the commissioner.
(h) Relocation of records. Prior to changing the location where
required records are maintained or where the examination is to be per-
formed pursuant to §154.053(a) of the Texas Finance Code, a permit
holder must notify the department, specifying the new address in writ-
ing, and, if the change in location requires the granting of an exception,
comply with subsection (i)(3) of this section before required records are
moved to the new location. The commissioner may revoke a records
location if the commissioner determines that such action is necessary
to effectively regulate the permit holder and examine the records.
(i) Maintenance of les. Documents and records required to be
maintained under this section must be led within 30 days of receipt.
Cash and other forms of payments received must be posted within 30
days of receipt, and cash withdrawn on death maturity must be posted
within 30 days of actual withdrawal.
(j) Disaster recovery plan. If required records are maintained
electronically, the permit holder must provide evidence of a disaster
recovery plan, or compliance with TDI business continuity planning
requirements if applicable, that includes offsite data storage capabilities
regarding all records and documentation related to prepaid contracts.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 19,
2007.
TRD-200705017
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7 TAC §25.23, §25.24
The Texas Finance Commission (commission), on behalf of the
Department of Banking (department), adopts amendments to
§25.23, concerning application fees, and §25.24, concerning ex-
amination costs and assessment fees. The amended sections
are adopted without changes to the proposed text as published
in the August 31, 2007, issue of the Texas Register (32 TexReg
5549). The text will not be republished.
Section 25.23 establishes the application and renewal fees a
person must pay to the department to obtain and maintain a
license to sell prepaid funeral benets contracts (prepaid con-
tracts) under Finance Code, Chapter 154 (Chapter 154). Section
25.24 requires a Chapter 154 permit holder to pay an annually
assessed examination fee (annual assessment). The commis-
sion amends §25.23(b)(2) and §25.24(b) to change the basis for
determining renewal fees and examination fees.
Section 25.23(b)(2) species the basis on which a renewal fee is
calculated. Previously, the fee was based upon a permit holder’s
total number of outstanding prepaid contracts as of the permit
holder’s last department examination. The amendment to para-
graph (2) provides that the amount of the fee is based on the to-
tal number of outstanding prepaid contracts as reected on the
most recent annual report led by the permit holder with the de-
partment.
Section 25.24(b) establishes the fees a permit holder must
pay for department examinations pursuant to Finance Code,
§154.054. Section 25.24(b)(1) establishes an annual assess-
ment as an examination fee and sets out the basis and formula
for calculating the assessment. The amendments to paragraph
(1) provide that the amount of the annual assessment is based
on the permit holder’s total number of outstanding prepaid
contracts as reected on the most recent annual report led
with the department. The amendments add an assessment
schedule. Amendments to §25.24(b)(1) create a tiered assess-
ment structure for annual assessments and generally increase
the assessment a permit holder must pay. Basing fees on the
total number of outstanding prepaid contracts as of the permit
holder’s most recent annual report rather than the last depart-
ment examination is intended to provide greater consistency
with respect to the calculation of annual assessments because
the prior examination dates may not reect the current volume
of business. The amendments also allow the department to
more accurately assess the prepaid funeral benets contracts
industry to recover the costs of administering and enforcing
Chapter 154 based upon their current volume of business.
Previously, annual assessments were based upon a rate of up
to $3.00 for each contract outstanding as of the permit holder’s
last examination, subject to a minimum and maximum assess-
ment. The amendments to paragraph (1) create a tiered assess-
ment structure by establishing dollar amounts and a correspond-
ing assessment based on the number of outstanding contracts a
permit holder has reported on its most recent annual report. An
assessment amount is set for each range as set out in the sched-
ule. For example, if a permit holder’s total number of outstanding
contracts is between 1,000 and 1,999, the annual assessment is
$3,100 plus an amount that represents the number of outstand-
ing contracts over 1,000 multiplied by $2.00, the specied factor
for that range. The amendments to paragraph (1) also increase
the minimum assessment from $100 to $150 and the maximum
assessment from $7,350 to $15,000 to increase the revenue to
the department in order to cover department costs.
The amendments to §25.24(b) also delete the statement in ex-
isting paragraph (3) that examination fees cannot be reduced or
waived because this language was unnecessary and redundant.
The amendments to paragraph (3) replace that statement with
the requirement that a new Chapter 154 permit holder that has
not yet led the rst annual report required by Finance Code,
§154.052, must pay an examination fee of $600 per day for
each examiner and all associated travel expenses. Finally, the
amendments to §25.24(c) clarify in paragraph (1) that the refer-
enced "annual examination fee" is the annual assessment.
As a general matter, the amendments to §25.24(b)(1) may
signicantly increase the annual assessment a Chapter 154
permit holder must pay. The department has determined that
the increase is necessary to comply with the Finance Code,
§154.054, mandate that the commission impose upon and
collect from Chapter 154 permit holders fees sufcient to cover
the cost of examination (including salary and travel expenses for
department employees and other expenses reasonably incurred
in conducting the examination) the equitable or proportionate
cost of maintaining and operating the department, and the cost
of enforcing Chapter 154.
The commission has for a number of years successfully avoided
raising assessments despite ination and rising program costs.
The amount of the annual assessment charged to Chapter 154
permit holders has not increased since 1994. The reason for in-
creasing the amounts collected from permit holders at this time
is attributable to several factors. The primary factor would be the
employment of additional examiners in order to complete exam-
inations within the time parameters established by the depart-
ment’s statutorily mandated performance measures. In addition,
for the past several years, the department has collected admin-
istrative penalties from permit holders that have repeatedly vi-
olated Chapter 154 and 7 TAC Chapter 25 and has used the
penalties to offset the department’s overall Chapter 154 costs.
The department expects compliance to improve and does not
anticipate the collection of signicant administrative penalties in
the future. As a result, the department must compensate for lost
revenue.
Based upon the number of Chapter 154 permit holders and the
department’s experience in regulating and examining them, the
department believes that the annual assessments established
by the proposed amendments to §25.24(b) will provide the fund-
ing required to administer and enforce Chapter 154 and will do
so in a manner that is fair and equitable to all permit holders.
In determining the amount of the proposed assessments, the
department has adhered to the limitation that only such funds
as are necessary to defray Chapter 154 administrative and en-
forcement costs, the cost of examination, and the proportionate
cost of maintenance and operation of the department may be im-
posed and collected, and that the department is statutorily pro-
hibited from retaining excess revenue.
The renewal fee and assessments provided for in the amend-
ments are established by the commission and comply with the
mandate by the Legislature that the commission impose fees suf-
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cient to cover the cost of administering and enforcing Chapter
154.
The department received one comment regarding the proposed
amendments during the 30 day comment period from the Texas
Pre-Need Coalition. The commenter opposed the fees suggest-
ing the proposed fee structure be revised to provide for a con-
tract fee to be paid by a consumer upon entering into a prepaid
contract transaction. A portion of the fee would be paid to the
department to offset examination costs and support the costs
associated with servicing prepaid contracts abandoned by per-
mit holders through bankruptcy. The department disagrees with
the commenter’s suggested change. The department does not
have a mechanism in place at this time to administer such a fee
program and feels the burden of the cost of regulation should
be borne by the permit holders. The department does not have
the staff to administer a contract fee charged to each purchaser.
However, a permit holder is not precluded from assessing a con-
tract processing fee to consumers to help offset the increase in
assessments.
The amendments are adopted under the authority of the Finance
Code, §154.051, which authorizes the commission to adopt rules
establishing fees to defray the costs of administering Chapter
154, and §154.054, which directs the commission to establish an
annually assessed examination fee sufcient to cover the costs
of examination, the equitable or proportionate cost of maintain-
ing and operating the department, and the cost of enforcing the
chapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 26. PERPETUAL CARE
CEMETERIES
7 TAC §26.1
The Texas Finance Commission (commission), on behalf of the
Department of Banking (department), adopts amendments to
§26.1, concerning fees. The amended sections are adopted
without changes to the proposed text as published in the August
31, 2007, issue of the Texas Register (32 TexReg 5551). The
text will not be republished.
Section 26.1(b) establishes the fees a person must pay the
department to operate a perpetual care cemetery (PCC) under
Health and Safety Code, Chapter 712 (Chapter 712), and
requires a PCC certicate holder to pay an annual fee and
an annually assessed examination fee (annual assessment).
The amendments to §26.1(b) change the basis for determin-
ing annual fees and annual assessments. Additionally, the
amendments create a tiered assessment structure for annual
assessments and provide generally for increased assessments.
The revisions are intended to provide greater consistency with
respect to the calculation of assessments and allow the depart-
ment to more accurately assess the perpetual care cemetery
industry. The amendments will also enable the department to
recover its costs in administering and enforcing Chapter 712.
Despite ination and rising program costs, the amount of the
annual assessments charged to perpetual care cemeteries has
not increased since 2004. The need to now increase assess-
ments is attributable to several factors. The department has
had to employ additional examiners in order to complete exam-
inations within the time parameters established by the depart-
ment’s statutorily mandated performance measures. Addition-
ally, the time required to complete on-site PCC examinations has
increased because the department must verify compliance with
state laws and regulations that have been passed and adopted
within the past several years. For example, the department must
conrm compliance with the requirement that a PCC timely or-
der and set markers and monuments and respond to consumer
complaints.
The amendments create a tiered assessment structure, instead
of the existing structure that only allows for a minimum and
a maximum assessment range. The assessment will now be
based upon the required perpetual care fund balance taken
from the most recent led annual statement of funds with the
department instead of the required fund balance reported as
of the date of the last examination. This change will provide
for better consistency on how assessments are calculated and
allow the department to more accurately assess the perpetual
care cemetery industry.
Based upon the number of PCC certicate holders and the de-
partment’s experience in examining them and regulating PCC’s,
the department believes that the annual assessments estab-
lished by the amendments to §26.1(b) will provide the funding
required to administer and enforce Chapter 712 and to do so in
a manner that is fair and equitable to all certicate holders. In de-
termining the amount of the assessments, the department has
adhered to the limitation that only such funds as are necessary to
defray the cost of enforcing and administering Chapter 712, the
cost of examination, and the equitable and proportionate cost of
maintenance and operation of the department may be imposed
and collected, and that the department is statutorily prohibited
from retaining excess revenue.
Section 26.1(b)(2) species the basis on which the annual fee
is calculated. Previously, the fee was based upon the perpetual
care fund balance as of the date of the PCC certicate holder’s
last examination. The amendment to paragraph (2) provides that
the amount of the fee is based on the fund balance as reected
on the most recent annual statement of funds report led by the
PCC certicate holder with the department.
Section 26.1(b)(3) species the basis and formula for calculating
the annual assessment. As does the revision to paragraph (2),
the amendments to paragraph (3) provide that the amount of a
certicate holder’s annual assessment is based on the fund bal-
ance as reected on the most recent annual statement of funds
report led with the department. Additionally, the amendments
revise the formula for determining the amount of the annual as-
sessment and add an assessment schedule. Previously, annual
assessments were based upon a at rate of $0.0030 per dollar of
the fund balance. The adopted amendments create a tiered as-
sessment structure by establishing ranges of fund based dollar
amounts and a corresponding assessment for each range as set
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out in the schedule. For example, if the total amount of a PCC re-
quired fund balance is between $100,000 and $199,999.99, the
annual assessment is $650 plus the amount of the required fund
balance over $100,000 multiplied by .0035, the specied factor
for that range. The amendments to paragraph (3) also increase
the minimum assessment from $115 to $200 and the maximum
assessment from $6400 to $7600.
Finally, the amendments add a new paragraph (4) to §26.1(b).
The new paragraph requires a new PCC certicate holder that
has not yet led the rst annual statement of funds report to pay
an examination fee of $600 per day for each examiner and all
associated travel expenses, and to pay subsequent annual as-
sessments in accordance with the tiered assessment structure
provided for in the amendments to paragraph (3).
As a general matter, the amendments to §26.1(b) may increase
the annual assessment a PCC certicate holder must pay. The
department has determined that the increase is necessary to
comply with the statutory mandate of Health and Safety Code,
§§712.008, 712.042, and 712.044(b), that the commission by
rule adopt fees to defray the cost of enforcing and administering
Chapter 712, the cost of examination, and the equitable and pro-
portionate cost of maintenance and operation of the department.
The assessments provided for in the amendments are estab-
lished by the commission and comply with the mandate by the
Legislature that the Commission impose fees sufcient to cover
the cost of administering and enforcing Chapter 712.
No comments regarding the proposed amendments were re-
ceived by the commission during the 30 day comment period.
The amendments to §26.1(b) are adopted under the authority of
Health and Safety Code, §§712.008, 712.042, and 712.044(b),
which authorize the commission to adopt rules providing fees to
defray the cost of enforcing and administering Chapter 712, the
cost of examination, and the equitable and proportionate cost of
maintenance and operation of the department.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 4. TEXAS DEPARTMENT OF
SAVINGS AND MORTGAGE LENDING
CHAPTER 80. MORTGAGE BROKER AND
LOAN OFFICER LICENSING
The Finance Commission of Texas ("Finance Commission")
adopts amendments to the following sections of 7 TAC Chapter
80, Mortgage Broker and Loan Ofcer Licensing: 7 TAC §80.1,
Scope; 7 TAC §80.2, Denitions; 7 TAC §80.3, Licensing -
general; 7 TAC §80.4, Qualications for obtaining licenses;
7 TAC §80.5, Renewals; 7 TAC §80.6, Sponsorship and ter-
mination thereof; 7 TAC §80.7, Background checks; 7 TAC
§80.12, Display of license certicates; change of address; 7
TAC §80.13, Books and records; License record changes; 7
TAC §80.20, Inspections; 7 TAC §80.21, Investigations; and 7
TAC §80.23, Annual Reports. Sections 80.3 - 80.5 are adopted
with nonsubstantive changes to the proposed text as published
in the August 31, 2007, issue of the Texas Register (32 TexReg
5552). Sections 80.1, 80.2, 80.6, 80.7, 80.12, 80.13, 80.20,
80.21, and 80.23 are adopted without changes and will not be
republished.
In response to comments, nonsubstantive modications to the
proposed rule amendments have been made to §80.4(a)(5) and
§80.5(a)(2). Proposed §80.5(a)(3) is being deleted. The text
of the rules as adopted with the nonsubstantive modications is
republished below.
These amendments are adopted in order to implement the pro-
visions of House Bill (HB) 2783 and HB 1716 as passed by the
80th Legislature. These bills make substantial modications to
the Mortgage Broker License Act, Finance Code Chapter 156
relating to the licensing and regulation of mortgage brokers. In
addition, the amendments are being adopted to update outdated
language and to respond to evolving regulatory concerns in com-
bating mortgage fraud and predatory lending. Other sections are
being amended to streamline administrative functions to better
serve the public and the constituents of the regulated commu-
nity.
The amendment to §80.1(6) reects the changes to exemptions
language in Finance Code §156.202 as amended by HB 2783
and HB 1716. Currently, persons who nance property which
they own and sell are not required to be licensed. Under Fi-
nance Code §156.202, as amended by HB 2783, the exemp-
tion will now apply only to owners who make no more than ve
such loans in any 12 month period. HB 1716 creates an exemp-
tion from licensing for exclusive agents of registered nancial
services companies. The amendments incorporate this new ex-
emption in §80.1(6)(A)(vi).
The amendments to §80.2(1) and (4) reect the change to
agency name made in the 2003 legislative session from the
Savings and Loan Department to Department of Savings and
Mortgage Lending.
The amendment to the denition of a mortgage loan in §80.2(5)
conforms the denition to Finance Code §156.002(10) as
amended by HB 2783 by eliminating the word "rst." This
modication expands the denition of mortgage loans to include
all residential mortgage loans regardless of their priority. HB
2783 provides that licensed mortgage brokers will no longer be
required to have a separate Chapter 342 license to originate
second lien loans with interest greater than 10 percent and
designates the Savings and Mortgage Lending Commissioner
as the ofcer responsible for overseeing Chapter 342 loans
originated by licensed mortgage brokers.
The amendment to the denition of "mortgage banker" in
§80.2(7) adds the word "unconditional" and is intended to clarify
the denition of direct endorsement authority for HUD-autho-
rized originators.
The amendment to the denition of a "physical ofce" in §80.2(9)
is intended to more clearly describe the manner of posting busi-
ness hours for ofces which may be located in shared facilities,
such as an executive ofce suite arrangement, or when a mort-
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gage broker operates out of his or her residence. The amend-
ment further requires that a licensee provide on-site staff during
all posted hours of business. These amendments are intended
to insure that consumers know when the mortgage originator is
open for walk-in trafc and that there will be assistance available
during those hours.
The amendments to the denition of criminal offense in §80.2(13)
reect the current denition that the Department of Savings and
Mortgage Lending considers criminal offenses related to the
business of a mortgage broker. The Commissioner believes
that non-nancial related offenses, such as drug dealing and
crimes involving weapons pose danger to the public at large and
to consumers in particular. Further, the Commissioner believes
that a pattern of misdemeanor convictions may evidence such
disregard for authority as to cause concern that the person
would be more likely to disregard laws regulating mortgage
lending, therefore placing consumers at risk. The amendments
simply formalize the approach the Commissioner and Depart-
ment have taken in dealing with these types of offenses.
The amendments to §80.3(a) eliminate the language that only in-
dividuals may be licensed, consistent with the new statutory pro-
visions for entity licensing. Additionally, the amendments clar-
ify the application procedure and more accurately reect current
processes.
The amendments to §80.3(b) for provisional licenses reect
changes mandated by new Finance Code §156.2011 relating to
provisional licensing for those persons with recent experience
as loan ofcers with exempt entities. The intent is to provide an
expedited license process for these persons as they move from
exempt entities to a licensed activity.
The amendments to §80.3 add a new subsection (c) which brings
together in one subsection the provisions on license application
fees and how they are established.
The amendments to §80.4 conform the rule to the amended lan-
guage in Finance Code §156.202 as amended by HB 2783. The
amendments also clarify the requirements for acceptable surety
bonds which may be used in lieu of the mortgage broker net
worth requirements. New subsection (c) provides for entity li-
censing as required by HB 2783. The statutory change did not
specically address whether the entity must independently meet
the nancial requirements of a mortgage broker. The amend-
ment provides that an entity will be deemed to satisfy the net
worth requirement so long as the mortgage broker serving as
the designated representative meets the requirement.
The amendments to §80.5 update and correct internal statutory
citations, and update and clarify the procedures for license re-
newals. The amendments also update the grounds for denying a
renewal to conform to the statutory provisions found in amended
Finance Code §156.208. Amended §80.5(b)(3) provides that a
person may be denied for engaging in conduct which reects a
lack of trustworthiness, integrity, or honesty. The Department
considers that this is consistent with the amended statutory lan-
guage which provides for denial of a license if the licensee has
engaged in activity which would have been grounds for denial of
an original license. If the act is committed by a current licensee,
the act should be considered as grounds for denial of the re-
newal.
The amendments to §80.5(c) remove outdated language and
provide for the option of establishing staggered license renewal
dates for entity licenses.
The amendments to §80.6 update the names of currently used
forms. The amendments provide that loan ofcers may be spon-
sored by either the licensed entity or by an individual mortgage
broker. This option provides exibility to the newly licensed enti-
ties as to how loan ofcers may be sponsored, and is considered
especially favorable to providing exibility to small business op-
erations.
The amendments to §80.7 provide that the process for criminal
background checks for exclusive agents of registered nancial
services companies will be that used for licensees. This amend-
ment implements the provisions of HB 1716. The proposal also
updates existing language to incorporate the use of ngerprint
scans as well as cards. This reects the Department’s use of
this new technology.
The amendments to §80.12 are intended to eliminate the need
for the issuance of a paper license. If adopted, license verica-
tion certicates will be provided online, and may be downloaded
and printed for display.
In addition, the amendments update §80.12 to conform to
amendments to Finance Code §156.211, which provide for no-
tice to the Department and payment of fees for name changes,
address changes, and notice of use of assumed names.
The amendment to §80.13(1)(A) adds a new provision to require
that licensees retain a copy of the notice to be given to applicants
under Finance Code §343.105. This new statutory provision re-
quires a notice to be signed by mortgage applicants advising
them of the possible criminal consequences of making a misrep-
resentation in connection with a loan application. It is part of the
80th Legislature’s mortgage fraud prevention initiative authored
by Representative Solomons in HB 716.
The amendments to §80.20 provide that advance notice of an
inspection of a licensee need not be given when the Department
believes the advance notice would compromise the inspection by
providing an opportunity for a licensee to purge les or otherwise
obstruct the examination of records. This is of particular concern
when the Department has reason to suspect that the licensee is
engaged in mortgage fraud.
The amendment also provides that when advance notice is
given, it may be given by e-mail. This reects the broad current
use of e-mail as a primary means of communication for many
persons.
The amendments to §80.21 are intended as implementation pro-
visions for entity licensing. The language is modeled on similar
provisions found in the regulations of real estate licenses subject
to jurisdiction of the Texas Real Estate Commission. The lan-
guage provides that the designated representative of a licensed
entity is individually responsible for the acts of loan ofcers act-
ing on behalf of the entity.
The amendments to §80.23 establish by rule a xed annual date
for the ling of annual reports. Traditionally, the Commissioner
has announced the date on an annual basis as the last business
day of February. This proposal eliminates the need for the Com-
missioner to establish the date each year, and it provides greater
direction to the regulated community.
In a record vote held on September 19, 2007, the Mortgage Bro-
ker Advisory Committee voted to recommend adoption of the
rules as published, subject to such nonsubstantive changes as
the Department staff deemed appropriate to respond to public
changes. The vote was 4 to 1. Connie Hearn cast the dissent-
ing vote with the notation that she supported the rules except for
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her continuing objection to mandatory licensing of the business
entities through which the brokers conduct business.
The Department received comments on the proposed rule
changes from the Texas Association of Mortgage Brokers, the
DFW Association of Mortgage Brokers, David Dulock of Black,
Mann, & Graham, which is a law rm representing over 250
mortgage clients, and from the Surety and Fidelity Association
of America. The Department also received a letter from an
individual mortgage broker on behalf of herself.
Comments from the Texas Association of Mortgage Brokers
urged adoption of the proposed rule amendments without
changes. Comments from the DFW Association of Mortgage
Brokers were directed to the amount and frequency of imposition
of the entity licensing fee.
The amount of the fees is not established by the proposed rule,
but is to be determined as all other fees which are to be de-
termined by the Commissioner. The request that the fee be a
one-time fee for the life of the entity is a statutory matter which
cannot be addressed by rule. The DFW Association of Mort-
gage Brokers suggested that the term of the entity license be
tied to the date of the individual license of the designated rep-
resentative of the entity. The Department believes that this is
best accomplished administratively on the rst renewal date of
the entity license as in the proposed rule. Further, the sugges-
tion assumes that the designated representative will always be
a principal of the entity. The Department believes that this as-
sumption will not be true in all cases. The comments of Ms. Min-
nis, an individual mortgage broker, are substantially those made
by DFW Association of Mortgage Brokers or are related to oper-
ational implementation of the rule rather than the rule itself.
Mr. Dulock suggested that proposed §80.2(9), which denes a
"physical ofce", be amended to exclude the residence of a loan
ofcer who simply works from home. The Finance Commission
declines to make the change. Every broker is required to main-
tain a "physical ofce" in Texas. The proposed rule simply de-
nes the characteristics which are necessary for a designated
address to satisfy the statutory requirement. The rule does not
require that all locations from which a broker or loan ofcer work
meet these requirements. The rule simply sets the parameters
for an ofce which serves as the "ofcial ofce" for the broker.
Proposed §80.2(13)(G) amends the denition of a criminal of-
fense relevant to the conduct of the business of a mortgage bro-
ker to include an offense that "when considered in connection
with several other violations committed by the same person over
a period of time forms part of a pattern showing a lack of respect
for, disregard for, or, apparent inability to follow, the criminal law."
Mr. Dulock suggests the proposed language be amended to
specically identify all of the possible crimes that might consti-
tute "violations" and a precise denition of the phrase "over a
period of time." The Finance Commission declines to adopt this
change because the proposed denition is deemed adequate to
provide a meaningful and objective standard. Any change would
err in one of two directions: (1) the change would have to be so
detailed and lengthy as to require an extensive chart to accom-
modate all possible combinations of crimes and multiple time pe-
riods; or (2) something so narrowly constructed as to make the
denition essentially useless.
Mr. Dulock further suggested that proposed §80.4(c)(2) be
amended to eliminate the option for the entity net worth re-
quirement to be met by either the entity or the designated
representative. While Mr. Dulock is correct that all individual
mortgage brokers must meet the net worth requirements, and
therefore the proposal appears redundant, privacy reasons
weigh in favor of not adopting the suggested changes. In those
instances where the designated representative is other than a
principal of the licensed entity, the individual mortgage broker
may prefer not to grant the entity access to the individual mort-
gage broker’s personal nancial statement. In those instances,
the entity may provide its own nancial statement to establish
the net worth requirement.
Proposed §80.5(b)(3) provides that a renewal of a license may
be denied if the license holder has engaged in conduct evidenc-
ing the licensee’s lack of good moral character, including the li-
censee’s honesty, trustworthiness, or integrity. This is meant to
dene the Department’s interpretation of revised Finance Code
§156.208(j)(3), which provides that the renewal of a mortgage
broker or loan ofcer license may be revoked if the Department
becomes aware of the existence of a fact which would have been
grounds for denial of the original license if known to the Depart-
ment at the time the original license was granted. As explained
in the preamble of the proposed rule, the Department interprets
the statute to mean that if a licensee engages in conduct during
the term of his or her license which would have been grounds
to deny the original license if it had occurred and been known
to the Department prior to the issuance of the original license,
then such conduct can be used to deny the renewal. Mr. Dulock
believes that this statutory interpretation is incorrect and that the
amended statute only refers to events occurring prior to the orig-
inal license but which are unknown to the Department until after
the license is issued. Therefore Mr. Dulock believes that the
proposed change in §80.5(b)(3) is inconsistent with the statute.
The Finance Commission disagrees. This statutory amendment
was modeled after a similar provision of the Finance Code re-
lating to certain persons licensed by the Ofce of the Consumer
Credit Commissioner. The OCCC has interpreted its statute to
cover both events occurring prior to the original license and sub-
sequent to the issuance of the original license. The position
of the OCCC has been sustained in administrative disciplinary
hearings. The Finance Commission believes therefore that the
proposed rule language is consistent with the statutory provision
and legislative intent, and therefore declines to adopt the sug-
gestions of Mr. Dulock.
The Surety and Fidelity Association of America requested that
the proposed language in §80.4(a)(5) and §80.5(a)(3)(B) be
modied to allow the surety to cancel the surety bond on 30
days notice. This is permitted under the existing rule and the
current approved bond form. The Department believes that
most bond cancellations are due to failure to pay premiums
and not because the surety has become aware of questionable
market conduct of the mortgage broker. Although we disagree
with the Association’s rationale, the Finance Commission is
deleting from the rule adoption any amendment to existing
rules relating to surety bonds in §80.4(a)(5) or §80.5(a)(2). The
adopted text reects a change to carry forward the existing rule.
The Department will continue to review this issue for possible
future amendments. Because no change will be adopted to the
existing rule relating to surety bonds, the Finance Commission
need not address the suggested clarication submitted by Mr.
Dulock.
SUBCHAPTER A. LICENSING
7 TAC §§80.1 - 80.7
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The amendments are adopted under Finance Code §11.306,
which authorizes the Finance Commission to adopt mortgage
broker rules as provided by Chapter 156 of the Act, and under Fi-
nance Code §156.102(a) and (b), authorizing the Commissioner
of the Department of Savings and Mortgage Lending, subject to
review and compliance with the directives of the Finance Com-
mission, to adopt and enforce rules necessary for the intent of
or to ensure compliance with the Act. The Finance Commission
believes that the amendment is also appropriate to implement
the provisions of HB 716, HB 2783, and HB 1716 enacted by
the 80th Texas Legislature.
The amendments affect the following sections of the Finance
Code: §§156.002, 156.202, 156.204, 156.211, 156.214,
343.103, and 343.105.
§80.3. Licensing - general.
(a) Applications for a Mortgage Broker license or Loan Of-
cer license must be submitted on the current application forms pro-
mulgated by the Commissioner from time to time. Current application
forms will be made available on the Department’s website in a format
which can be downloaded and printed. An application, notice, or any
other ling with the Department will only be deemed submitted if it
is complete. A ling is complete only if all required supporting docu-
mentation is included and only if all required fees have been received
by the Department. If an applicant fails to provide to the Department
any information or supplemental documentation within 30 days from
the date of request, the application may be deemed withdrawn. Except
as otherwise specically provided in these rules, a Mortgage Broker
license or Loan Ofcer license shall be valid for a period of two years
from the date of issuance.
(b) Provisional Licenses
(1) If the Commissioner determines that the completion of
an application for a license required by the Act will be delayed signif-
icantly due to the need for additional information to render the appli-
cation complete and the Commissioner has determined that there is no
reason to believe, based on the facts and circumstances known, that the
application will be denied, the Commissioner may, in his or her sole
discretion, issue a provisional license. A provisional license issued un-
der this paragraph:
(A) may contain such limitations and restrictions as the
Commissioner determines are reasonably necessary or appropriate to
further the purposes of the Act;
(B) is subject to revocation for any of the grounds set
forth in §156.303 of the Act; and
(C) is subject to revocation if the Commissioner deter-
mines that any facts or circumstances exist which would have consti-
tuted grounds for denial of the application.
(2) If an applicant for a loan ofcer license has been em-
ployed as a loan ofcer for at least 18 months of the 20 months imme-
diately preceding the date of the application by a person exempt from
the Act under §156.202, the applicant may be granted a 90 day provi-
sional license as provided in this subdivision:
(A) The applicant must meet the qualications for
a loan ofcer license, other than the educational and examination
requirements.
(B) The applicant must pay a non-refundable $100 ex-
pedited processing fee in addition to the fee for regular license.
(C) No extension of the provisional license will be
granted. Unless the applicant has met all of the requirements for a
regular license, including the educational and testing requirements,
and the license has been issued, the provisional license will expire at
the end of the 90 day period.
(D) The Commissioner shall use best efforts to issue the
provisional loan ofcer license on or before the later of:
(i) the 10th business day after the date of receipt of
a completed application; or
(ii) the second business day after the date of receipt
of the criminal background information required under §156.206 of the
Act, demonstrating that the applicant has no pending criminal charges
and has not been convicted of a criminal offense. A person is consid-
ered convicted as provided by §156.204(d) of the Act.
(E) The Commissioner may revoke a provisional loan
ofcer license if the Commissioner discovers that the applicant has
made a misrepresentation relating to the applicant’s qualications for
a loan ofcer license, has violated this chapter, or does not meet the
qualications for a provisional loan ofcer license. The revocation of
a provisional loan ofcer license is not subject to appeal.
(3) The holder of a provisional license shall be required,
while operating under such provisional license, to comply with all re-
quirements of the Act as if he or she were the holder of a license, in-
cluding, but not limited to, display of his or her provisional license.
(c) The fees for the application or for the renewal of a mort-
gage broker license or loan ofcer license shall be established by the
Commissioner. The amount of the fees may be modied upon not less
than 30 days advance notice posted on the Department’s website. Fees
are nonrefundable and nontransferable.
§80.4. Qualications for obtaining licenses.
(a) Individual Mortgage Broker Licenses. In order to be issued
a license as a Mortgage Broker, an individual applicant must establish
to the satisfaction of the Commissioner that:
(1) the applicant is an individual of at least 18 years of age;
(2) the applicant is either a United States citizen or a law-
fully admitted alien;
(3) the applicant maintains a Physical Ofce in the State of
Texas and has designated that ofce in his or her application;
(4) the applicant either:
(A) has received a bachelor’s degree in an area relating
to nance, banking, or business administration from an accredited col-
lege or university AND has 18 months or more of actual experience
in the mortgage lending eld as evidenced by documentary proof of
full-time employment for the required period as a licensed mortgage
broker or licensed loan ofcer or with a person exempt under §156.202
of the Act;
(B) is currently licensed in the State of Texas as:
(i) an active real estate broker;
(ii) an active attorney; or
(iii) a local recording agent or insurance agent for a
legal reserve life insurance company under Chapter 21 of the Insurance
Code (or holds an equivalent license under the Insurance Code or its
equivalent regulations as now or hereafter promulgated); or
(C) has three years or more experience in the mortgage
lending eld as evidenced by documentary proof of full-time employ-
ment for the required period as a loan ofcer or with a person exempt
under §156.202 of the Act;
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(5) the applicant either has net assets of $25,000 or more
(which must be maintained while the license is in effect) or has pro-
vided an acceptable surety bond in an amount of not less than $50,000
(an acceptable bond being a bond issued by a surety licensed by the
Texas Department of Insurance and issued on a form approved by the
Texas Department of Insurance for that purpose);
(6) the applicant has not been convicted of any Criminal
Offense as dened in paragraph (13) of §80.2 (relating to Denitions)
of this Chapter or, if the applicant has been convicted of any such Crim-
inal Offense, the applicant has been found by the Commissioner, in ac-
cordance with §53.023, Occupations Code, to be t to be licensed as a
Mortgage Broker;
(7) the applicant has passed an examination approved by
the Finance Commission that demonstrates knowledge of the mortgage
industry and the role and responsibilities of a mortgage broker;
(8) the applicant is of good moral character, including hon-
esty, trustworthiness, and integrity;
(9) the applicant is not in violation of the Mortgage Broker
License Act, a rule adopted under this Chapter or any order previously
issued to the applicant by the Commissioner; and
(10) provide the Commissioner with satisfactory evidence
that:
(A) if the person has not been previously licensed as a
mortgage broker or a loan ofcer under this subchapter, the person has
completed 90 classroom hours of education courses approved by the
Commissioner under this section; or
(B) if the person has not been previously licensed as a
mortgage broker under this subchapter but has been licensed as a loan
ofcer under this subchapter, the person has successfully completed an
additional 30 classroom hours of education courses approved by the
Commissioner under this section.
(b) Loan Ofcer Licenses. In order to be issued a license as
a Loan Ofcer, an applicant must establish to the satisfaction of the
Commissioner that:
(1) the applicant is an individual of at least 18 years of age;
(2) the applicant is either a United States citizen or a law-
fully admitted alien;
(3) the applicant is sponsored by a licensed Mortgage Bro-
ker, as evidenced by an appropriately completed Loan Ofcer Sponsor
Certication form;
(4) the applicant has either:
(A) successfully completed at least 60 hours of educa-
tion courses approved by the Commissioner; or
(B) successfully completed 30 hours of education
courses approved by the Commissioner if the applicant:
(i) has 18 months or more of experience as a mort-
gage loan ofcer as evidenced by documentary proof of full-time
employment as a mortgage loan ofcer with a person exempt under
§156.202 of the Act; or
(ii) is a person who meets the qualications of sub-
section (a)(4)(B) of this section.
(5) the applicant has not been convicted of any Criminal
Offense as dened in paragraph (13) of §80.2 of this chapter (relat-
ing to Denitions) or, if the applicant has been convicted of any such
Criminal Offense, the applicant has been found by the Commissioner,
in accordance with §53.023, Occupations Code, to be t to be licensed
as a Loan Ofcer;
(6) the applicant has passed an examination approved by
the Finance Commission that demonstrates knowledge of the mortgage
industry and the role and responsibilities of mortgage brokers;
(7) the applicant is of good moral character, including hon-
esty, trustworthiness, and integrity; and
(8) the applicant is not in violation of the Mortgage Broker
License Act, a rule adopted under this chapter or any order previously
issued to the applicant by the Commissioner.
(c) Entity Mortgage Broker Licenses. A corporation, limited
liability company, or limited partnership may not act as a mortgage bro-
ker unless the entity obtains a mortgage broker license. To be eligible
to obtain a mortgage broker license the entity must:
(1) designate an individual licensed as a mortgage broker
as its designated representative. The designated representative must
be:
(A) an ofcer of the corporation if the entity is a corpo-
ration;
(B) a manager of the limited liability company if the
entity is a limited liability company; or
(C) if the entity is a limited partnership:
(i) an individual who is a general partner;
(ii) an ofcer of a general partner that is a corpora-
tion; or
(iii) a manager of a general partner that is a limited
liability company.
(2) demonstrate to the satisfaction of the Commissioner
that the applicant meets the minimum net worth requirements for a
mortgage broker or prove to the Commissioner a surety bond in an
amount not less than $50,000 as provided in subsection (a)(5) of this
section. In the alternative, the Commissioner will accept evidence that
the mortgage broker who is the designated representative meets the
minimum net worth requirements for a mortgage broker.
(d) Designated representative. A mortgage broker may not act
as a designated representative at any time while the broker’s license is
inactive, expired, suspended or revoked.
(e) Additional Information. The Commissioner may require
such additional, clarifying, or supplemental information from any ap-
plicant for the issuance or renewal of any license pursuant to the Act
as is deemed necessary or advisable to determine that the requirements
of the Act have been met.
§80.5. Renewals.
(a) A license may be renewed upon:
(1) submission of a completed application for renewal on
the prescribed form (together with any requested additional, clarifying,
or supplemental information) together with the payment of the appli-
cable renewal application fee;
(2) providing the Commissioner with satisfactory evidence
of compliance with the applicable educational requirements or licens-
ing requirements specied in Finance Code §156.208; and §156.204 of
the Act and §80.4 of this chapter (relating to Qualications for Obtain-
ing Licenses).
(b) A renewal of a license may be denied if:
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(1) the license holder has been convicted of a criminal of-
fense the Commissioner determines is directly related to the occupation
of a mortgage broker or loan ofcer as provided by Chapter 53 of the
Occupations Code;
(2) the license holder is in violation of the Act, this Chapter,
or an order of the Commissioner;
(3) the license holder has engaged in conduct evidencing
the licensee’s lack of good moral character, including the licensee’s
honesty, trustworthiness, or integrity; or
(4) on any other ground provided by statute or this Chapter.
(c) THIS SUBSECTION APPLIES ONLY TO ENTITY LI-
CENSES ISSUED UNDER §80.4(c) THAT EXPIRE DURING THE
PERIOD OF DECEMBER 1, 2009 THROUGH MARCH 31, 2010.
Pursuant to §156.208(f) of the Act, these licenses will be assigned a dif-
ferent expiration date in order to spread more evenly license renewals
throughout the year. The initial renewal for an entity mortgage broker
license to which this subsection applies will be for a term which ex-
pires on the expiration date of the license of the mortgage broker who
is the designated representative of the entity on the date of renewal. For
instance, if the entity license expires on December 15, 2009, and the
license of the designated representative expires on May 15, 2010, the
initial renewal license shall be for a period beginning on the renewal
date and expiring on May 15, 2010. If the license of the designated
representative expires during the period covered in this subsection, the
licenses may be renewed simultaneously and the renewal will be for
a full two-year term. The renewal fee for a renewal term of less than
two years shall be prorated by multiplying the renewal fee times a frac-
tion, the numerator of which shall be the number of months during the
renewal term (rounded to the next highest number of months with re-
spect to a partial month), and the denominator shall be 24. If the pro-
rated amount calculated in this subsection is other than a whole dollar
amount, the renewal fee shall be rounded to the closest whole dollar.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. ADMINISTRATION AND
RECORDS
7 TAC §80.12, §80.13
The amendments are adopted under Finance Code §11.306,
which authorizes the Finance Commission to adopt mortgage
broker rules as provided by Chapter 156 of the Act, and under
Finance Code §156.102(a) and (b), which authorize the Com-
missioner of the Texas Savings and Mortgage Lending Depart-
ment, subject to review and compliance with the directives of the
Finance Commission, to adopt and enforce rules necessary for
the intent of or to ensure compliance with the Act.
The section of the Act affected by the adopted amendments is
Finance Code §156.102(a) relating to authority for the Finance
Commission to adopt rules to implement the intended purposes
of the Act or to enforce the Act. The adopted amendments
relate to the following sections of the Finance Code: §§156.002,
156.2011, 156.202, 156.204, 156.208, 156.211, 156.214,
343.103, and 343.105.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: November 11, 2007
Proposal publication date: August 31, 2007
For further information, please call: (512) 475-1352
SUBCHAPTER I. INSPECTIONS AND
INVESTIGATIONS
7 TAC §80.20, §80.21
The amendments are adopted under Finance Code §11.306,
which authorizes the Finance Commission to adopt mortgage
broker rules as provided by Chapter 156 of the Act, and under
Finance Code §156.102(a) and (b), which authorize the Com-
missioner of the Texas Savings and Mortgage Lending Depart-
ment, subject to review and compliance with the directives of the
Finance Commission, to adopt and enforce rules necessary for
the intent of or to ensure compliance with the Act.
The section of the Act affected by the adopted amendments is
Finance Code §156.102(a) relating to authority for the Finance
Commission to adopt rules to implement the intended purposes
of the Act or to enforce the Act. The adopted amendments
relate to the following sections of the Finance Code: §§156.002,
156.2011, 156.202, 156.204, 156.208, 156.211, 156.214,
343.103, and 343.105.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER K. ANNUAL REPORTS
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7 TAC §80.23
The amendments are adopted under Finance Code §11.306,
which authorizes the Finance Commission to adopt mortgage
broker rules as provided by Chapter 156 of the Act, and under
Finance Code §156.102(a) and (b), which authorize the Com-
missioner of the Texas Savings and Mortgage Lending Depart-
ment, subject to review and compliance with the directives of the
Finance Commission, to adopt and enforce rules necessary for
the intent of or to ensure compliance with the Act.
The section of the Act affected by the adopted amendments is
Finance Code §156.102(a) relating to authority for the Finance
Commission to adopt rules to implement the intended purposes
of the Act or to enforce the Act. The adopted amendments
relate to the following sections of the Finance Code: §§156.002,
156.2011, 156.202, 156.204, 156.208, 156.211, 156.214,
343.103, and 343.105.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: November 11, 2007
Proposal publication date: August 31, 2007
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SUBCHAPTER C. ADMINISTRATION AND
RECORDS
7 TAC §80.14
The Finance Commission of Texas ("Finance Commission")
adopts amendments to 7 TAC §80.14, Education Program, with
nonsubstantive changes to the proposed text as published in
the August 31, 2007, issue of the Texas Register (32 TexReg
5562). The text of the rule as adopted with the nonsubstantive
modications is republished below.
The amendments are adopted to implement the provisions of
House Bill 2783 as passed by the 80th Legislature. In addition,
the amendments are being adopted to incorporate into a rule the
Department of Savings and Mortgage Lending’s existing stan-
dards for approving educational courses which may be used to
satisfy the initial educational requirements for the licensing of
mortgage brokers and loan ofcers and for satisfying the con-
tinuing education requirements of the Mortgage Broker License
Act, Finance Code Chapter 156.
The adopted amendments to §80.14(a) expand the narrative as
to the purpose and goals of the educational program which are
to: promote and further the purposes of the Act; ensure that
applicants and licensees receive the minimal knowledge needed
to acquire their licenses and operate in compliance with federal
and state laws in conducting mortgage-lending activities; and to
provide review and oversight of courses available to mortgage
broker and loan ofcer applicants and licensees.
Existing §80.14(b) is deleted and new §80.14(j) incorporates and
expands upon the deleted language. Existing §80.14(c), (d), and
(e) are moved to a later place in the rule and are re-lettered ap-
propriately.
The new provisions adopted in new §80.14(b) incorporate stan-
dards for course delivery methods and course content. Appro-
priate distinctions are made for classroom instruction and online
instruction. Particular attention has been devoted to the devel-
opment and delivery of on-line courses. On-line courses present
particular challenges as to how to verify that course content is
sufcient for the credit hours sought and as to how to verify that
the applicant or licensee actually completes the course mate-
rial. The adopted standards address these issues by requir-
ing an interactive component which requires the student to suc-
cessfully answer questions at specied intervals throughout the
course and by requiring on-line courses to have the ability to ver-
ify the identity of the student. In order to promote quality content,
courses offered by correspondence are required to have a proc-
tored nal exam. This helps insure that the student has studied
and completed the course material. Amended §80.14(b) also
includes standards for approval of course instructors and stan-
dards for seminar courses.
Amended Finance Code §156.214 permits the Department to
assess a fee for course approval, and this change is addressed
in proposed §80.14(j). The Department may assess up to $200
per course.
Proposed §80.14(c) and (d) establish a classication system for
courses as core, ethics, and continuing education. Criteria for
determining course content for each class are established. The
requirement for core courses and ethics courses as adopted
is consistent with the requirement of Finance Code §156.204,
which sets forth minimum educational requirements for mort-
gage brokers and loan ofcers.
Section 80.14(e) - (q) formalizes by rule the existing procedures
the Department uses for course and instructor approvals. One
important element is found in subsection (h) which requires pe-
riodic review and evaluation of approved course offerings. The
Department believes that meaningful student feedback is an im-
portant component of monitoring the effectiveness of the educa-
tional component.
In a record vote held on September 19, 2007, the Mortgage Bro-
ker Advisory Committee unanimously reafrmed its support for
the amended rule as published.
The Finance Commission received four comments on the pro-
posed amendments. The Texas Association of Mortgage Bro-
kers provided a comment letter urging adoption of the proposal
as published. David Dulock of the law rm of Black, Mann, &
Graham provided a comment suggesting that the nal rule be
modied to clarify a possible ambiguity created between pro-
posed §80.14(d)(3) and §80.14(o). The Finance Commission
has elected to modify the nal rule to clear up this possible am-
biguity. The resulting modications are considered nonsubstan-
tive. Keith Baker, on behalf of North Lake College, requested
that the non-prot educational institution be exempt from the fees
for course approval. The Finance Commission declines to make
this modication because Finance Code §156.204 only provides
for fee exemptions for certain trade associations. Therefore,
granting the request would be inconsistent with the section as
crafted by the Legislature.
Jerry Rutledge of Alliance Academy submitted a letter outlining
proposed questions to be used to determine education provider
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qualications. Since the submission appears to be a suggested
questionnaire to be used as an aid rather than suggestions for
textual changes to the rule, the Department of Savings and Mort-
gage Lending will consider the suggestions at the operational
level.
The amendments are adopted pursuant to Finance Code
§156.102(a) relating to authority for the Finance Commission to
adopt rules to implement the intended purposes of the Act or to
enforce the Act.
The amendments relate to the following sections of the Finance
Code: §§156.204, 156.208, and 156.214.
§80.14. Education Program.
(a) The Department’s education program is established to pro-
mote and further the purposes of the Act; ensures that applicants and
licensees receive the minimal knowledge needed to acquire their li-
censes and operate in compliance with federal and state laws in con-
ducting mortgage-lending activities; and provides review and oversight
of courses available to mortgage broker and loan ofcer applicants and
licensees. In order to be approved by the Commissioner, a person or
entity providing a course to meet the educational requirements of the
Act must establish that the subject matter of such course will speci-
cally promote or further the purposes of the Act. Courses of a general
business nature will generally not be approved. Courses directed to-
wards an understanding of mortgage lending processes, markets, and
legal requirements are encouraged.
(b) Types of course delivery methods and standards:
(1) Classroom and classroom-equivalent.
(A) Classroom.
(i) A class must consist of at least ve students, un-
less otherwise approved by the Department prior to the start of the class.
(ii) The training site must be easily accessible and
secure for the safety of the student, and must comply with all applicable
state and federal laws, including, but not limited to, the Americans with
Disabilities Act of 1990.
(iii) The instructor must be approved by the Depart-
ment and be a disinterested third party, i.e., an individual who is not
related to a student by blood, adoption, or marriage as a parent, child,
grandparent, sibling, niece, nephew, aunt, uncle, or rst cousin; and is
not an employee or employer of the student.
(iv) No more than a 10 minute break is allowed for
every 50 minutes of instruction.
(v) One hour of classroom instruction (including
break) equals one credit hour.
(B) Classroom-equivalent.
(i) A class must consist of at least ve students, un-
less otherwise approved by the Department prior to the start of the class.
(ii) In circumstances involving remote presenta-
tions, the students and the instructor do not need to be in the same
location. In the case of presenting recorded or text materials, the
instructor making the live course presentation does not have to be the
same instructor included on the recorded presentation or who prepared
the text materials.
(iii) A disinterested third party attendant, an instruc-
tor, or a disinterested third party using visual observation technology
must visually monitor attendance either inside or at all exits to the
course presentation area at all times during the course presentation.
(iv) Question and answer and discussion periods
must be provided by an instructor making a live presentation of the
course to students in the same room or via real-time live audio or
audio-visual connection which shall allow for immediate student
inquiries and responses with the presenting instructor, or an instructor
who is present for the entire remote, recorded, or computer-based
course presentation to students in the same room which shall allow for
immediate inquiries and responses of students to the instructor.
(v) The course pace is set by the instructor and does
not allow for independent completion of the course by students.
(vi) The instructor must be approved by the Depart-
ment and be a disinterested third party, i.e., an individual who is not
related to a student by blood, adoption, or marriage as a parent, child,
grandparent, sibling, niece, nephew, aunt, uncle, or rst cousin; and is
not an employee or employer of the student.
(vii) No more than a 10 minute break is allowed for
every 50 minutes of instruction.
(viii) One hour of classroom instruction (including
break) equals one credit hour.
(2) Correspondence.
(A) Courses may include textbook, audio, video, com-
puter-based instruction, or any combination of these in an independent
study setting designed in such a manner as to insure that the course
cannot be completed by the typical enrollee in less time than the period
for which the course is certied to the Department.
(B) Provides for a written nal examination of at least
six questions for each one hour of credit approved (up to a maximum
of 100 questions per course) that reasonably evaluates the student’s un-
derstanding of the course content. At least 70% of the questions must
be answered correctly for the student to be awarded a course comple-
tion certicate. At least two versions of the nal examination must
be available with the second examination provided to a student who
fails at the rst attempt. Anyone not passing the examination after the
second attempt must retake the course before being offered a re-exam-
ination opportunity.
(C) Multiple choice questions must have at least four
appropriate potential responses and for which "all of the above" or
"none of the above" is not an appropriate option. No "true/false" ques-
tions are acceptable.
(D) Common industry best-practices guidelines will be
used in reviewing and approving questions.
(E) A proctored nal examination must be administered
under controlled conditions to positively identify students at a location
and by an ofcial approved by the Department prior to the course mate-
rial being presented to the students. Proctors must be approved by the
Department and be a disinterested third party, that is an individual who
is not related to a student by blood, adoption, or marriage as a parent,
child, grandparent, sibling, niece, nephew, aunt, uncle, or rst cousin;
and is not an employee or employer of the student.
(F) A minimum standard of 12,000 words (200 words-
per-minute times 60 minutes) equals one credit hour.
(3) Online.
(A) Courses may be internet, CD-ROM, DVD, or other
computer-based presentations.
(B) Sessions may not have more than one student at any
one presentation of the course.
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(C) The course must be designed in such a manner as to
insure that the course cannot be completed by the typical enrollee in less
time than the period for which the course is certied to the Department.
(D) Each course must have an interactive electronic
component that:
(i) Provides for at least four interactive multiple
choice (question with four possible answers) inquiry periods during
each hour of the course, one of which shall be at the end of the course.
Inquiry periods shall occur at regular and relatively evenly-spaced
intervals between each period. Inquiry periods shall cover material
presented in that section of the course.
(ii) Requires answering 70% of the test questions for
each period correctly to demonstrate mastery of the current section,
including the nal section, before the student is allowed by the program
to proceed to the next section or complete the course.
(iii) Identies all incorrect responses and informs
the student of the correct response with an explanation of the correct
answer.
(iv) Generates a different set of test questions for the
section, which may be repeated as necessary on a random or rotating
basis if the student does not achieve the 70% correct response rate nec-
essary to advance to the next section.
(v) Is capable of generating at least two separate sets
of test questions for each inquiry period.
(vi) Includes a minimum of six questions for every
one hour of instructor credit approved.
(vii) Provides for a method to directly transmit the
nal course completion results or a printed course completion receipt
to the provider for issuance of a completion certicate.
(viii) Has a means to reasonably authenticate the stu-
dent’s identity on an hourly basis, including upon entering, during, and
exiting the course.
(4) Seminar. A seminar is a one-time event which must
meet the requirements of a classroom course, and is presented at par-
ticular events such as conventions and organizational meetings.
(c) The Department classies all of its approved courses into
the following three types:
(1) Core.
(A) Assists in the preparation of an applicant for taking
and passing the Texas pre-licensing examination as required by the Act
for new mortgage broker and loan ofcer applicants;
(B) If taken in a classroom or classroom-equivalent set-
ting, meets the educational requirements for new mortgage broker and
loan ofcer applicants; and
(C) Meets the educational requirements for renewing
mortgage broker and loan ofcer licensees.
(2) Ethics.
(A) If taken in a classroom or classroom-equivalent set-
ting, meets the educational requirements for new mortgage broker and
loan ofcer applicants. The total number of hours necessary is deter-
mined by the Commissioner with a minimum of two hours required.
(B) Meets the educational requirements for renewing
mortgage broker and loan ofcer licensees.
(3) Continuing education. These courses meet the general
educational requirements for renewing mortgage broker and loan of-
cer licensees.
(d) Approved subject matter. Course types are determined
based on the material presented in the course.
(1) Core courses must focus on topics covered by the Texas
pre-licensing examination, specically:
(A) Equal Credit Opportunity Act (ECOA) and Regu-
lation B;
(B) Real Estate Settlement Procedures Act (RESPA)
and Regulation X;
(C) Truth in Lending Act (TILA) and Regulation Z;
(D) Mortgage Broker License Act (MBLA) and Regu-
lation;
(E) General loan terms, knowledge or market practices;
(F) Application and pre-qualication process;
(G) Role of the mortgage broker and loan ofcer;
(H) Secondary market or federal loan program termi-
nology;
(I) Texas home equity;
(J) Predatory lending;
(K) Deceptive trade practices; or
(L) General mortgage-related math.
(2) Ethics courses must deal with the usage and customs
among members of the mortgage lending industry, involving their
moral and professional duties toward clients, lenders, borrowers, and
one another. All ethics courses must include a minimum of ve discus-
sion questions designed to engage attendees in conversation regarding
ethical issues facing them as mortgage lending professionals.
(3) Continuing education courses may include overviews
of one or more of the subjects listed under core subject matter, general
industry-related information, and other topics relevant to mortgage bro-







(F) Finance and nancial consulting;
(G) Real estate contracts;
(H) Discrimination laws; and
(I) Real property conveyances.
(e) To receive approval to issue certicates for continuing ed-
ucation credit for special events and luncheons prior to the event, the
sponsor of the activity must provide the Department an outline of the
topics to be discussed and the date(s) of the activity. The Department
may also grant continuing education credit on a case-by-case basis to
individuals receiving college credit for courses taken in pursuit of de-
grees. Individuals requesting consideration must provide the Depart-
32 TexReg 7914 November 2, 2007 Texas Register
ment proof of successfully completing the course and a description and
syllabus of the course.
(f) The Department has the discretion of granting credit to
those hours that specically relate to the subject matter. For example,
a provider may conduct a 15-hour course, but the Department will
grant only four hours of credit for the portion of the class that directly
relates to the pertinent subject matter.
(g) To be approved as an instructor, the instructor must doc-
ument that he or she has adequate instructional training and subject
matter expertise to properly convey the approved course material as
approved by the Department. Any change to the status of a course in-
structor must be provided immediately to the Department. No course
may be offered without the prior approval of the instructor.
(h) Once a course is approved and offered to the public, the
Department may monitor the course to insure it is being instructed as
it was originally presented for approval, and that both the course and
the instructor are meeting the needs of the attendees. In order to ac-
complish this, the Department will conduct random audits and review
student evaluations.
(1) The provider shall keep the Department informed re-
garding scheduling information of a classroom course, i.e., where and
when a course will be offered, and permanent access to courses that
are presented online via the internet. Any resulting audit will be doc-
umented and any negative feedback, regardless of the source, will be
discussed with the provider.
(2) The provider shall distribute a Department-developed
student evaluation to each attendee or user of the course. The evalua-
tion will ask the student to complete the evaluation and mail or fax it
directly to the Department; the provider should not collect forms and
submit them to the Department on the students’ behalf. The evalua-
tions will be reviewed, and the Department will provide feedback as
necessary to the provider. The Department’s course evaluation form
cannot be submitted by the provider, and providers cannot substitute
their own form in place of the Department’s form.
(3) The provider must provide to the Department a com-
pleted course attendance roster within ve business days following the
end of a course. The roster must include the name of the course, the
course number, the dates the course was offered, and the name, contact
information, and pass/fail indication for each attendee.
(i) Periodically the Commissioner will issue information
to applicants, licensees, and providers on subjects believed to
be relevant and necessary. Providers should remain informed of
these notices by periodically reviewing the Department’s website
(www.sml.state.tx.us).
(j) All requests for review and approval of a course, includ-
ing instructor(s), must be submitted using the Department’s prescribed
approval form, with the required processing fee not to exceed $200
per one-time review of the course. An applicable fee schedule shall
be available and provided upon request. No fee will be required for
courses provided and approved by a duly organized trade association
the purpose of which is primarily to represent residential mortgage
originators. The provider will be notied in writing of the decision
of the Department to approve or deny the course. Resubmission of a
reformatted course following a denial constitutes a new submission and
must include the applicable fee.
(k) All requests must be mailed or hand-delivered to the De-
partment and, in addition to the applicable fee, must include the fol-
lowing:
(1) Complete course material, textbooks, handouts, or
other learning materials;
(2) Complete course instructor manual;
(3) Time course outline by chapter and/or subject matter;
(4) If applicable, tests and/or examinations given to the stu-
dent during the course, and answers to the questions;
(5) If classroom-equivalent, correspondence or online
course, how the course meets standards identied for the specic
delivery type described above;
(6) Instructor(s) resume(s); and
(7) Sample of course completion certicate issued to at-
tendee.
(l) A course is not approved until and unless the Commissioner
issues written approval.
(m) It is the responsibility of each person or entity providing
any such courses to obtain such other licenses, permits, and approvals
as may be required by applicable law. It is the responsibility of the per-
son or entity providing any such courses to take all steps necessary to
assure that the instruction and materials reect current legal and regu-
latory requirements and that the course materials and presentation con-
form to the presentation to the Commissioner for approval.
(n) Unless the approval of the Commissioner indicates other-
wise, approval of a course is valid for two years. Approval of a course
may be terminated by the Commissioner at any time without need of
any prior notice if the Commissioner nds that a course is not being
conducted in accordance with the purposes of the Act. The provider
can submit a request for an extension of the course prior to its expi-
ration using company letterhead if there are no changes to the course
as last approved, along with the applicable fee. If there are substantial
changes, the provider should resubmit a new request for course review,
along with the applicable fee.
(o) The Mortgage Broker License Act requires that each li-
censee complete at least 15 hours of continuing education courses dur-
ing the term of his or her current license. The Mortgage Broker License
Act further requires that at least eight of the fteen hours relate to res-
idential mortgage lending, dened as core courses by the Department.
The remaining seven hours may be satised by taking courses which
cover any of the subjects included in subsection (d)(3) of this section.
(p) Following the completion of any course, the provider must
issue a certicate of completion indicating on the certicate the follow-
ing details:
(1) Provider name as submitted to the Department;
(2) Course name as submitted to and approved by the De-
partment;
(3) Course number assigned by the Department;
(4) Student’s full and legal name;
(5) Hours completed;
(6) Date completed;
(7) Type of course and delivery type; and
(8) Name and signature of course completion verier in the
employ of the provider.
(q) Providers may not advertise that their course has been ap-
proved by the Department until they have received written conrma-
tion from the Department of the certication of their course. Providers
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may advertise submitted courses by indicating the course is pending
approval. No credit hours will be accepted for any class attended by
an applicant or licensee that was not approved at the time of atten-
dance. In addition, advertisements shall not be misleading as to the
course content or requirements for successful completion, and must
clearly state whether the provider is offering the course for classroom,
classroom-equivalent, correspondence, and/or online delivery, or as a
one-time seminar.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Texas Department of Savings and Mortgage Lending
Effective date: November 11, 2007
Proposal publication date: August 31, 2007
For further information, please call: (512) 475-1352
PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER




7 TAC §§87.102 - 87.107
The Finance Commission of Texas (commission) adopts new 7
TAC Chapter 87, Subchapter A, §§87.102 - 87.107, concerning
Tax Refund Anticipation Loans Registration Procedures. Section
87.105 is adopted with changes to the proposed text as pub-
lished in the August 31, 2007, issue of the Texas Register (32
TexReg 5566). Sections 87.102 - 87.104, 87.106, and 87.107
are adopted without changes to the proposed text and will not
be republished.
In general, the purpose of new §§87.102 - 87.107 is to establish
registration procedures as required under Texas Finance Code,
Chapter 351, Tax Refund Anticipation Loans (Acts 2007, 80th
Leg., ch. 135), as enacted by the Texas Legislature in House Bill
1344 (HB 1344). The rules provide procedures for ling an ap-
plication for a tax refund anticipation loan registration, process-
ing procedures, procedures for relocation of a registered loca-
tion, the fees associated with the registration, the designation of
applications and notices as public records, and annual renewal
procedures.
Section 87.102 describes the procedure for ling a new applica-
tion for a tax refund anticipation loan registration, including in-
structions regarding what forms to use, what information is nec-
essary on the application, and what information must be led
with the application.
In conjunction with the ling requirements under §87.102, the
agency considered the submission of an applicant’s disclosure
forms, but instead plans to conrm that disclosures meet legal
requirements through an attestation as part of the application
process. The agency believes that an afrmative statement by
the applicant will serve as an appropriate mechanism to ensure
that applicant disclosures are in compliance with state law. Thus,
a comprehensive attestation concerning an applicant’s disclo-
sure forms will be included as part of the application for registra-
tion.
Section 87.103 outlines how an application for a tax refund an-
ticipation loan registration is processed, including a description
of when an application is complete.
Section 87.104 describes the procedures for relocating the regis-
tered location, outlining the information to be included in a notice
to the commissioner.
Section 87.105 sets out the fees for new registered locations,
registration amendments, and annual assessments.
Since the proposal, a clarication has been added to §87.105
regarding allocation of the fee for new registrations. The same
amount of $50 as contained in the proposal will be charged for
each new registration, as the addition merely claries how a por-
tion of the fee is to be allocated. The notation "(includes Texas-
Online Program fee)" has been inserted directly after "$50 fee"
in §87.105(a) to specically designate part of the new registra-
tion fee to the TexasOnline program. At the present time, this
allocated fee portion is estimated to be $2.00 per registration.
Section 87.106 describes how registration applications and no-
tices are public records, citing the relevant provisions within the
Texas Government Code.
Section 87.107 describes the procedures for annual renewal, in-
cluding the payment of fees by December 1.
Compliance with these rules is optional prior to January 1, 2008.
Tax refund anticipation loan facilitators under this chapter should
apply for registration no later than January 1, 2008.
The commission received one written comment on the pro-
posal from Representative Michael Villarreal. The commenter
requests two additions to the proposal. First, the commenter
encourages the commission "to require Refund Anticipation
Loan facilitators to include a copy of their disclosure materials
with the registration application." Although the commission
disagrees with requiring an actual copy of the disclosure forms,
the agency intends on verifying the legality of the facilitators’
disclosures through "an attestation as part of the application
process," as stated in the preamble. Additionally, during the
2007 legislative session and the evolution of HB 1344, the
agency anticipated a streamlined registration process, which
would not accommodate a submission of disclosure forms as
presented by the commenter. The agency believes that veri-
cation through this comprehensive afrmative statement better
ts with the intended registration scheme and accomplishes
the same goal. As the agency gains experience with the tax
refund anticipation loan industry, however, the issue of proper
disclosures will be monitored to determine if amendments to the
registration procedure are needed in the future.
In his second issue, the commenter requests that the commis-
sion "clarify that the grounds for revocation of a facilitator’s reg-
istration include providing false information in disclosure materi-
als." As stated in the preamble of the proposal for this rule action,
"[t]he agency plans to propose a rule regarding the grounds for
revocation at a future meeting of the commission." The agency
wishes to obtain some experience with the tax refund anticipa-
tion loan industry prior to proposing a revocation rule. With an
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increased understanding of and familiarity with the issues that
may arise during a tax refund anticipation loan, the agency will
be better equipped to propose a revocation rule at a later date.
Therefore, the commission declines to adopt the commenter’s
suggested additions at this time.
The new sections are adopted under Texas Finance Code,
§351.003, Registration of Facilitators (Acts 2007, 80th Leg., ch.
135), which authorizes the Finance Commission to adopt rules
to prescribe procedures for the registration of and collection of
processing fees from facilitators of tax refund anticipation loans.
The statutory provisions affected by the adopted new sections
are contained in Texas Finance Code, Chapter 351, Tax Refund
Anticipation Loans (Acts 2007, 80th Leg., ch. 135, eff. Sept. 1,
2007).
§87.105. Fees.
(a) New registrations. A $50 fee (includes TexasOnline Pro-
gram fee) is assessed each time an application for a new registration
under this chapter is led and is non-refundable.
(b) Registration amendments. A fee of $25 must be paid each
time a registered facilitator seeks to amend a registration by changing
the assumed name of the registrant or relocating an ofce.
(c) Annual assessments. An annual xed fee of $50 is required
for each registered tax refund anticipation loan location. The agency
may provide a discount or credit to an assessment as necessary to ap-
propriately allocate and recover the requisite costs of administration.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 89. PROPERTY TAX LENDERS
SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §89.101, §89.102
The Finance Commission of Texas (commission) adopts new
7 TAC Chapter 89, §89.101 and §89.102, concerning Property
Tax Lenders. The new rules contained in 7 TAC §89.101 and
§89.102 outline Subchapter A, concerning General Provisions.
Section 89.102 is adopted with changes to the proposed text as
published in the August 31, 2007, issue of the Texas Register
(32 TexReg 5568). Section 89.101 is adopted without changes
and will not be republished.
In general, the purpose of the new rules is to establish applica-
tion and licensing procedures as required under Texas Finance
Code, Chapter 351, Property Tax Lenders, known as the "Prop-
erty Tax Lender License Act" (Acts 2007, 80th Leg., ch. 1220), as
enacted by the Texas Legislature in House Bill 2138 (HB 2138).
The rules also address applicability issues. The individual pur-
poses of each rule are provided below.
The commission received one written comment on the proposal
from the Texas Property Tax Lenders Association. The com-
menter offered several suggested changes and concerns. Since
the proposal, the commission has incorporated some changes
to address the commenter’s concerns and has declined to adopt
other suggestions. The commission’s responses to each spe-
cic comment are included after the individual rule purposes in
the paragraphs that follow.
Section 89.101 outlines the purpose, scope, and applicability of
the chapter. In particular, §89.101(d) claries that the exemp-
tion from other licensing as provided in Texas Finance Code,
§351.051(d) is limited to authorized property tax lending. In other
words, in order to conduct property tax lending under Chapter
351, a person is not required to have a license under Chapter
156, Chapter 342, or any other provision of the Finance Code,
aside from the Chapter 351 property tax lender license. A per-
son may, however, still need another license to conduct other
regulated activity, as Chapter 156, Chapter 342, and any other
chapter of the Finance Code, or other law, would apply indepen-
dently of Chapter 351.
Section 89.102 provides general denitions to be used through-
out the chapter.
The commenter suggests that denitions be added to §89.102
for "loan," "lender," and "borrower," including references to Texas
Tax Code, §32.06. The Texas Legislature dened the terms
"Property tax lender" and "Property tax loan" in HB 2138, as en-
acted in Texas Finance Code, §351.002. In the rst sentence of
§89.102, the rule specically incorporates the words and terms
as dened in Texas Finance Code, Chapter 351, to have the
same meanings in 7 TAC Chapter 89. The commission has con-
sistently deferred to statutory denitions when present and can-
not conict with those denitions. In contrast, the commission
agrees that a denition of "borrower" is necessary in order to
clarify that the borrower in a property tax loan is the property
owner. Consequently, the commission has added a denition of
"Borrower" as the new §89.102(1) and has renumbered the re-
maining denitions accordingly. Thus, while the commission de-
clines to add the commenter’s denitions of "loan" and "lender," it
agrees to add a denition of "borrower" for clarication purposes.
Under §89.102, regarding the proposed denitions of "Making
a loan" and "Transacting a loan," the commenter recommends
that the word "borrower" be deleted and replaced with the fol-
lowing phrase "taxing unit(s) and other payees." The commenter
maintains that this change is necessary because "[n]o funds or
money is ever transferred to a property owner in a tax lien trans-
fer; all funds go to third parties. . . ." The commission recognizes
this concern and agrees that property tax loans are unique in
that money is never transferred to the property owner. Although
the commission believes that clarifying revisions are needed for
these denitions, the commission has decided to modify the lan-
guage to track the denition of "Loan" contained in Texas Fi-
nance Code, §301.002(10). Therefore, the commission accepts
the reasoning and issue presented by the commenter, but has
incorporated this recommendation through changes modeled af-
ter the established denition in §301.002(10).
Also concerning a denition, the commenter suggests that the
term "Negotiating a loan" in §89.102 be claried "so that it does
not include initial advertising, such as postcards and letters." The
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commission declines to adopt this change, as this denition is
intended to include such initial advertising.
Compliance with these rules is optional prior to March 1, 2008.
Property tax lenders under this chapter should apply for licensure
no later than March 1, 2008.
The new sections are adopted under Texas Finance Code,
§351.007 (Acts 2007, 80th Leg., ch. 1220), which authorizes
the Finance Commission to adopt rules to ensure compliance
with the "Property Tax Lender License Act."
The statutory provisions affected by the adopted new sections
are contained in Texas Finance Code, Chapter 351, Property
Tax Lenders, known as the "Property Tax Lender License Act"
(Acts 2007, 80th Leg., ch. 1220, eff. Sept. 1, 2007).
§89.102. Denitions.
Words and terms used in this chapter that are dened in Texas Finance
Code, Chapter 351, Property Tax Lenders, known as the "Property Tax
Lender License Act" (Acts 2007, 80th Leg., ch. 1220), have the same
meanings as dened in Chapter 351. The following words and terms,
when used in this chapter, shall have the following meanings, unless
the context clearly indicates otherwise.
(1) Borrower--The borrower in a property tax loan is the
property owner.
(2) Commissioner--The Consumer Credit Commissioner
of the State of Texas.
(3) Date of consummation--The date of closing or execu-
tion of a loan contract.
(4) Licensee--Any person who has been issued a property
tax lender license pursuant to Texas Finance Code, Chapter 351, Prop-
erty Tax Lenders, known as the "Property Tax Lender License Act"
(Acts 2007, 80th Leg., ch. 1220).
(5) Making a loan--The act of making a loan is either the
determination of the credit decision to provide the loan, the act of fund-
ing the loan, or the act of advancing money on behalf of a borrower to
a third party. A person whose name appears on the loan documents as
the payee of the note is considered to have "made" the loan.
(6) Negotiating a loan--The process of submitting and con-
sidering offers between a borrower and a lender with the objective of
reaching agreement on the terms of a loan. The act of passing informa-
tion between the parties can, by itself, be considered "negotiation" if it
was part of the process of reaching agreement on the terms of a loan.
"Negotiation" involves acts which take place before an agreement to
lend or funding of a loan actually occurs.
(7) OCCC--The Ofce of Consumer Credit Commissioner
of the State of Texas.
(8) Transacting a loan--Any of the signicant events asso-
ciated with the lending process through funding, including the prepara-
tion, negotiation and execution of loan documents, and an advancement
of money on behalf of a borrower by the lender to a third party. This
also includes the act of arranging a loan.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER B. AUTHORIZED ACTIVITIES
7 TAC §§89.201 - 89.206
The Finance Commission of Texas (commission) adopts new 7
TAC Chapter 89, §§89.201 - 89.206, concerning Property Tax
Lenders. The new rules contained in 7 TAC §§89.201 - 89.206
outline Subchapter B, concerning Authorized Activities. Section
89.202 and §89.206 are adopted with changes to the proposed
text as published in the August 31, 2007, issue of the Texas Reg-
ister (32 TexReg 5569) Section 89.201 and §§89.203 - 89.205
are adopted without changes and will not be republished.
In general, the purpose of the new rules is to establish applica-
tion and licensing procedures as required under Texas Finance
Code, Chapter 351, Property Tax Lenders, known as the "Prop-
erty Tax Lender License Act" (Acts 2007, 80th Leg., ch. 1220), as
enacted by the Texas Legislature in House Bill 2138 (HB 2138).
These rules address authorized activities related to licensing.
The individual purposes of each rule are provided below.
The commission received one written comment on the proposal
from the Texas Property Tax Lenders Association. The com-
menter offered several suggested changes and concerns. Since
the proposal, the commission has incorporated some changes
to address the commenter’s concerns and has declined to adopt
other suggestions. The commission’s responses to each spe-
cic comment are included after the individual rule purposes in
the paragraphs that follow.
Section 89.201 provides for the responsibility of licensees for the
acts of their agents.
Section 89.202 requires that each ofcer, director, employee,
and agent of a licensee have a working knowledge of the laws
and regulations applicable to the licensee’s business.
The commenter offers two changes regarding §89.202. First, the
commenter recommends that following the word "employee," the
phrase "who deals with potential borrowers" should be added.
The commenter states that "[n]ot every employee needs to know
about the Finance Code, e.g., janitors, runners." The commis-
sion agrees with the commenter that this is a reasonable clari-
cation on the applicability of this section. Thus, the commission
has added a clarifying sentence to the end of §89.202, expand-
ing on the suggested phrase of the commenter. Even without
this revised language, however, the agency reviews each en-
forcement decision on a case-by-case basis. Sections parallel
to §89.202 in other chapters have been consistently applied on
a fact-specic basis. Consequently, the agency would not seek
to enforce §89.202 against a janitor who does not have any con-
tact with borrowers or potential borrowers.
Second, also in reference to §89.202, the commenter suggests
that a reference to Texas Tax Code, §32.06 and §32.065 be
added after the phrase "its implementing regulations." The com-
mission agrees with the addition of a reference to the Tax Code
and has included that change in this adoption.
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Section 89.203 outlines transactions that are considered to con-
stitute a "device, subterfuge, or pretense" under Texas Finance
Code, §351.051(b), and attempted evasion of the applicability of
7 TAC Chapter 89.
Section 89.204 denes particular terms applicable to licensees
with multiple licenses, and also outlines situations in which mul-
tiple licenses are required.
Section 89.205 outlines situations where licenses are required
to conduct loans by mail, refers the reader to §89.204 for def-
initions, and provides that loans conducted via the Internet are
considered to be loans by mail.
Section 89.206 provides the procedures for an individual to ap-
ply for an exemption from licensing as a qualifying individual un-
der Texas Finance Code, §351.051(c)(2). Upon receipt of an
individual’s signed, dated, and notarized afdavit containing the
required information, the agency will issue a certicate of exemp-
tion to the individual.
The commenter believes that the procedure under §89.206
should be revised, stating: "This procedure might be a little too
cumbersome and end up hindering the ability of someone to do
a transfer without going to a licensed property tax lender." The
commission disagrees with the commenter and maintains that
the §89.206 procedure as proposed is a streamlined process,
requests the basic information required to issue an exemption,
and merely tries to implement the statute. Therefore, while the
commission declines to revise this procedure, as exemption
applications are received by the agency, special attention will
be paid to the time-sensitive nature of property tax loan trans-
actions.
Another suggestion with regard to §89.206 is presented
by the commenter. The commenter recommends that the
phrases "street address" and "legal description" be switched in
§89.206(a)(4), "so that the application must include the legal
description, but they need only supply the street address in
supplement thereof." The commenter supports this change
with the following: "All taxation and collection operates by legal
description. Appraisal districts often do not have full or complete
street addresses. . . . Therefore, street addresses are not relied
upon and often, not even used in the assessment/collection
process." As proposed, §89.206 tracks the statutory language
as enacted by HB 2138. From a practical standpoint, however,
the commenter presents a persuasive argument. Thus, for
practical use by the industry, the commission has made the
suggested change to §89.206(a)(4) to address this concern.
Compliance with these rules is optional prior to March 1, 2008.
Property tax lenders under this chapter should apply for licensure
no later than March 1, 2008.
The new sections are adopted under Texas Finance Code,
§351.007 (Acts 2007, 80th Leg., ch. 1220), which authorizes
the Finance Commission to adopt rules to ensure compliance
with the "Property Tax Lender License Act."
The statutory provisions affected by the adopted new sections
are contained in Texas Finance Code, Chapter 351, Property
Tax Lenders, known as the "Property Tax Lender License Act"
(Acts 2007, 80th Leg., ch. 1220, eff. Sept. 1, 2007).
§89.202. Knowledge of Laws and Regulations Required.
Each ofcer, director, employee, and agent of a licensee shall have a
working knowledge of Texas Finance Code, Chapter 351, Property Tax
Lenders, known as the "Property Tax Lender License Act" (Acts 2007,
80th Leg., ch. 1220), its implementing regulations, Texas Tax Code,
§32.06 and §32.065, and other pertinent state and federal statutes and
regulations that apply to the licensee’s business. This section applies
to the listed parties to the extent that the individual has contact with
borrowers or potential borrowers, or has responsibility for compliance
with Texas Finance Code, Chapter 351, or other laws or regulations
governing the licensee’s business.
§89.206. Application for Exemption.
(a) For an individual to apply for exemption from licensing un-
der this chapter as a qualifying individual under Texas Finance Code,
§351.051(c)(2) (Acts 2007, 80th Leg., ch. 1220), the individual must
provide a signed, dated, and notarized afdavit containing the follow-
ing:
(1) the individual’s name and address;
(2) the individual’s social security number;
(3) the anticipated date of the property tax loan;
(4) a description of the property by legal description, and
if applicable, street address; and
(5) a sworn statement that the individual is someone who:
(A) is making a property tax loan from the individual’s
own funds to a spouse, former spouse, or persons in the lineal line of
consanguinity of the individual lending the money; or
(B) makes ve or fewer property tax loans in any con-
secutive 12-month period from the individual’s own funds.
(b) Upon receipt of an afdavit fullling the requirements of
subsection (a) of this section, the commissioner will issue a certicate
of exemption to the individual.
(c) Individuals applying for exemption under Texas Finance
Code, §351.051(c)(2) must submit an application according to this sec-
tion for each property tax loan transaction.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. APPLICATION
PROCEDURES
7 TAC §§89.301 - 89.311
The Finance Commission of Texas (commission) adopts new 7
TAC Chapter 89, §§89.301 - 89.311, concerning Property Tax
Lenders. The new rules contained in 7 TAC §§89.301 - 89.311
outline Subchapter C, concerning Application Procedures. The
new rules are adopted without changes to the proposed text as
published in the August 31, 2007, issue of the Texas Register
(32 TexReg 5571).
ADOPTED RULES November 2, 2007 32 TexReg 7919
In general, the purpose of the new rules is to establish applica-
tion and licensing procedures as required under Texas Finance
Code, Chapter 351, Property Tax Lenders, known as the "Prop-
erty Tax Lender License Act" (Acts 2007, 80th Leg., ch. 1220), as
enacted by the Texas Legislature in House Bill 2138 (HB 2138).
The individual purposes of each rule are provided below.
The commission received one written comment on the proposal
from the Texas Property Tax Lenders Association. The com-
menter offered a suggested change concerning §89.302. The
commission’s response to the comment is included after the in-
dividual rule purpose for that section.
Section 89.301 denes particular terms, including "Principal
party." The denition of "Principal party" contains a breakdown
by entity type, outlining individuals considered to be principal
parties for each type of legal business entity.
Section 89.302 describes the procedures for ling a new appli-
cation for a property tax lender license, including instructions
regarding what information is necessary on the application and
what information must be led with the application.
Regarding §89.302(2)(B), the commenter believes that the re-
quirement of providing loan forms with the application should be
eliminated, and that these forms should instead be required as
part of the annual report. Furthermore, the commenter states:
"Property tax lenders consider these proprietary, and as such,
have a vested interest in keeping them condential." As with all
of its other licensees, the agency requires the submission of loan
forms at the time of application. The commission believes that
these loan forms are critical to the proper evaluation of the ap-
plication in order to determine if the business will operate fairly
and lawfully. Should the agency receive an open records request
for a property tax lender’s loan forms, there is an exception for
proprietary information under the Texas Public Information Act.
Under that exception, the property tax lender would have the op-
portunity to protect any proprietary interest it might have in the
loan form documents. Therefore, the commission declines to
adopt the suggested change.
Section 89.303 describes the procedures for ling an application
for transfer of a property tax lender license, including the ling re-
quirements and a denition of "transfer of ownership." "Transfer
of ownership" is broken down by entity type and situation to out-
line the circumstances when a transfer will be required.
Section 89.304 outlines what action a licensee must take when
it changes the proportion of ownership in or the form of the li-
censed entity, and lists the time frame within which the licensee
must notify the commissioner.
Section 89.305 requires each applicant to supplement its appli-
cation upon request by the agency.
Section 89.306 requires each applicant, upon discovery of new
or changed information, to supplement its application within 10
calendar days of discovery of the new or changed information.
Section 89.307 outlines how an application for a property tax
lender license is processed, including a description of when an
application is complete, as well as an explanation of what may
occur if an applicant fails to complete an application. In addition,
this section describes the hearings process that occurs if the
applicant contests the denial of its application.
Section 89.308 describes the procedures for relocating a li-
censed ofce, including deadlines for notication.
Section 89.309 describes how a licensee may change its license
status, including changing a license from active to inactive sta-
tus and activating an inactive license. This section also claries
the procedures for a licensee to voluntarily surrender its license,
resulting in cancellation, as well as when a license will expire.
Section 89.310 sets out the fees for new licenses, license trans-
fers, ngerprint processing, license amendments, license dupli-
cation, costs of hearings, and annual assessments.
Section 89.311 states that, upon ling with the Ofce of Con-
sumer Credit Commissioner, an application for a property tax
lender license or a notice submitted by an applicant or licensee
becomes a state record and public information subject to the
Texas Public Information Act.
Compliance with these rules is optional prior to March 1, 2008.
Property tax lenders under this chapter should apply for licensure
no later than March 1, 2008.
These new sections are adopted under Texas Finance Code,
§351.007 (Acts 2007, 80th Leg., ch. 1220), which authorizes
the Finance Commission to adopt rules to ensure compliance
with the "Property Tax Lender License Act."
The statutory provisions affected by the adopted new sections
are contained in Texas Finance Code, Chapter 351, Property
Tax Lenders, known as the "Property Tax Lender License Act"
(Acts 2007, 80th Leg., ch. 1220, eff. Sept. 1, 2007).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER D. LICENSE
7 TAC §§89.401 - 89.409
The Finance Commission of Texas (commission) adopts new 7
TAC Chapter 89, §§89.401 - 89.409, concerning Property Tax
Lenders. The new rules contained in 7 TAC §§89.401 - 89.409
outline Subchapter D, concerning License. The new rules are
adopted without changes to the proposed text as published in
the August 31, 2007, issue of the Texas Register (32 TexReg
5577).
In general, the purpose of the new rules is to establish applica-
tion and licensing procedures as required under Texas Finance
Code, Chapter 351, Property Tax Lenders, known as the "Prop-
erty Tax Lender License Act" (Acts 2007, 80th Leg., ch. 1220), as
enacted by the Texas Legislature in House Bill 2138 (HB 2138).
The individual purposes of each rule are provided below.
The commission received no written comments on the proposal.
Section 89.401 discusses the authorized activities of licensed
lenders operating multiple branches.
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Section 89.402 explains the requirement for displaying licenses.
Section 89.403 describes the agency’s procedure for providing
delinquent notices to licensees who have failed to pay an annual
assessment fee.
Section 89.404 requires each licensee to le an annual report by
March 31 for the prior calendar year.
Section 89.405 describes the effect of criminal history informa-
tion on applicants and licensees, including what information must
be provided on arrests, charges, indictments, and convictions.
As per Texas Occupations Code, §53.022, subsection (c) of the
rule outlines the factors the agency will consider in determining
whether a conviction relates to the occupation of being a prop-
erty tax lender.
Section 89.406 is a companion rule to §89.405. Section 89.406
describes the crimes directly related to the tness for holding a
license, as well as mitigating factors that will be considered, as
per Texas Occupations Code, §53.023.
Section 89.407 details the effect of a license revocation, suspen-
sion, or surrender upon the authority to collect existing contracts.
Section 89.408 prescribes the process for a new application after
a former licensee has surrendered its license or had a license
revoked.
Section 89.409 provides the procedure for returning license cer-
ticates upon the reissuance of a license.
Compliance with these rules is optional prior to March 1, 2008.
Property tax lenders under this chapter should apply for licensure
no later than March 1, 2008.
These new sections are adopted under Texas Finance Code,
§351.007 (Acts 2007, 80th Leg., ch. 1220), which authorizes
the Finance Commission to adopt rules to ensure compliance
with the "Property Tax Lender License Act."
The statutory provisions affected by the adopted new sections
are contained in Texas Finance Code, Chapter 351, Property
Tax Lenders, known as the "Property Tax Lender License Act"
(Acts 2007, 80th Leg., ch. 1220, eff. Sept. 1, 2007).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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PART 6. CREDIT UNION
DEPARTMENT




The Credit Union Commission adopts amendments to §91.801,
concerning investments in credit union service organizations
(CUSOs), without changes to the proposed text as published
in the June 29, 2007, issue of the Texas Register (32 TexReg
3937).
The adopted amendments provide additional guidance on the
type and amount of a credit union’s investment in a CUSO, dis-
close that the limitation is based on generally accepted account-
ing principles, and edit some language for consistency and clar-
ity. The amendments also eliminate the need for a separate audit
of a CUSO if the CUSO is wholly owned by the credit union and
is included in the consolidated audit of the parent credit union.
Because the rule gives credit unions broad latitude to invest in
CUSOs, the Commission has added a provision giving the com-
missioner the authority to limit the activities for a particular credit
union based on nancial or management reasons. Finally, the
amendments provide that if an investment in a CUSO exceeds
the limits of subsection (d) solely due to an increase in protabil-
ity, the credit union is not required to divest the excess.
The amendments are adopted as a result of the Department’s
general rule review.
Written comments were received from Kelli Larsen of Firstmark
Credit Union and from Karen Wilkerson of United Heritage Credit
Union. Both commenters expressed support for the amend-
ments. One commenter stated that the amendments are prudent
and useful. The other commenter pointed out that the amend-
ments clarify the powers granted to the Commissioner regarding
limits on CUSO activities and standardize the terminology used
to measure CUSO investments and loans.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt reason-
able rules for administering Title 2, Chapter 15 and Title 3, Sub-
chapter D of the Texas Finance Code, and under Texas Finance
Code §124.351 and §124.352, which authorize the Commission
to establish rules for investments.
The specic sections affected by the amended rule are Texas
Finance Code, §124.351 and §124.352.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: November 11, 2007
Proposal publication date: June 29, 2007
For further information, please call: (512) 837-9236
7 TAC §91.802
The Credit Union Commission adopts amendments to §91.802,
concerning other investments, without changes to the proposed
ADOPTED RULES November 2, 2007 32 TexReg 7921
text as published in the June 29, 2007, issue of the Texas Reg-
ister (32 TexReg 3938).
The amendments rene and clarify denitions and standards,
restrict the permissible ratings for some investments, and re-
quire that maturity dates match for repurchase transactions. The
amendments also add a federal parity provision, a mechanism
for modifying or terminating a credit union’s investment authority,
and a provision giving the commissioner authority to waive any
of the limitations or requirements of Subchapter H.
The amendments are adopted as a result of the Department’s
general rule review.
Written comments in support of the amendments were received
from Karen Wilkerson with United Heritage Credit Union and
from Kelli Larsen of Firstmark Credit Union. One commenter re-
marked that the amendments impose on credit unions a higher
standard for investment activities and standardize the invest-
ment terminology. Another commenter stated that the amend-
ments were useful and prudent.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt reason-
able rules for administering Title 2, Chapter 15 and Title 3, Sub-
chapter D of the Texas Finance Code, and under Texas Finance
Code §124.351 and §124.352, which authorize the Commission
to establish rules for investments.
The specic sections affected by the amended rule are Texas
Finance Code, §124.351 and §124.352.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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7 TAC §91.803
The Credit Union Commission adopts amendments to §91.803,
concerning investment limits and prohibitions, without changes
to the proposed text as published in the June 29, 2007, issue of
the Texas Register (32 TexReg 3940).
The amendments edit some language for clarity and consistency
and add a requirement that the board of directors review the
credit union’s designated depository at least annually.
The amendments are adopted as a result of the Department’s
general rule review.
Written comments were received from Kelli Larsen with First-
mark Credit Union and from Karen Wilkerson with United Her-
itage Credit Union. One commenter expressed support for the
amendments. The commenter also asked the Commission to
consider removing the 50% investment limitation with any obligor
as an unnecessary restriction that prevents adequate diversica-
tion. Since the comment addresses language that was not part
of the amendments, it will be considered for future rule review.
Another commenter supported the amendments as standardiz-
ing the terminology used for investment measurement.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt reason-
able rules for administering Title 2, Chapter 15 and Title 3, Sub-
chapter D of the Texas Finance Code, and under Texas Finance
Code §124.352, which authorizes the Commission to adopt rules
limiting investments.
The specic section affected by the amended rule is Texas Fi-
nance Code, §124.352.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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For further information, please call: (512) 837-9236
7 TAC §91.804
The Credit Union Commission adopts a non-substantive amend-
ment to §91.804, concerning custody and safekeeping, without
changes to the proposed text as published in the June 29, 2007,
issue of the Texas Register (32 TexReg 3940). The amendment
edits a sentence for better clarity.
The amendment is adopted as a result of the Department’s gen-
eral rule review.
Written comments were received from Karen Wilkerson with
United Heritage Credit Union and from Kelli Larsen with
Firstmark Credit Union. Both commenters supported the
amendment.
The amendment is adopted under §15.402 of the Texas Finance
Code, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subchapter
D of the Texas Finance Code, and under Texas Finance Code
§124.351 and §124.352, which authorizes the Commission to
adopt rules concerning investments.
The specic sections affected by the amended rule are Texas
Finance Code, §124.351 and §124.352.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 22,
2007.
TRD-200705035
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7 TAC §91.805
The Credit Union Commission adopts an amendment to
§91.805, concerning loan participation investments, with
changes to the proposed text as published in the June 29, 2007,
issue of the Texas Register (32 TexReg 3941). The section
is adopted with changes to correct a typographical error in
paragraph (4).
The amendment substitutes the term "net worth" for the term "re-
serves and undivided earnings" for consistency with other rules.
The amendment is adopted as a result of the Department’s gen-
eral rule review.
Written comments were received from Kelli Larsen with First-
mark Credit Union and from Karen Wilkerson with United Her-
itage Credit Union. Both commenters supported the change in
terminology.
The amendment is adopted under §15.402 of the Texas Finance
Code, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subchap-
ter D of the Texas Finance Code, and under Texas Finance Code
§124.351, which authorizes the Commission to adopt rules con-
cerning investments.
The specic section affected by the amended rule is Texas Fi-
nance Code, §124.351.
§91.805. Loan Participation Investments.
A credit union may purchase a participation interest in a non-member
loan from a corporation, credit organization, or nancial organization,
as permitted by §124.351(a)(8) of the Act, provided it:
(1) is specically empowered to purchase such investments
in the board’s written investment policy;
(2) does not obtain an interest greater than 90% of the face
amount of each individual loan, if the borrower is not a member of the
credit union or a member of another participating credit union;
(3) uses the same underwriting standards for loan partici-
pation investments as it does for loans originated by the credit union;
and
(4) limits its aggregate investment in participations to an
amount less than 50% of the credit union’s net worth.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: November 11, 2007
Proposal publication date: June 29, 2007
For further information, please call: (512) 837-9236
7 TAC §91.808
The Credit Union Commission adopts an amendment to
§91.808, concerning reporting investment activities to the board
of directors, without changes to the proposed text as published
in the June 29, 2007, issue of the Texas Register (32 TexReg
3941). The amendments substitute the term "net worth" for the
term "reserves and undivided earnings" for consistency with
other rules, require that the credit union only report the impact
of a 300 basis point shift in market interest rates for securities,
and add a denition of the term "embedded option."
The amendment is adopted as a result of the Department’s gen-
eral rule review.
Written comments were received from Kelli Larsen with First-
mark Credit Union and from Karen Wilkerson with United Her-
itage Credit Union. Both commenters supported the change in
terminology.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt reason-
able rules for administering Title 2, Chapter 15 and Title 3, Sub-
chapter D of the Texas Finance Code, and under Texas Finance
Code §124.351, which authorizes the Commission to adopt rules
concerning investments.
The specic section affected by the amended rule is Texas Fi-
nance Code, §124.351.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER I. RESERVES AND
DIVIDENDS
7 TAC §91.901
The Credit Union Commission adopts amendments to §91.901,
concerning reserve requirements, without changes to the pro-
posed text as published in the June 29, 2007, issue of the Texas
Register (32 TexReg 3942). The amendments make non-sub-
stantive changes and corrections for greater clarity and consis-
tency.
ADOPTED RULES November 2, 2007 32 TexReg 7923
The amendments are adopted as a result of the Department’s
general rule review.
Written comments supporting the amendments were received
from Kelli Larsen with Firstmark Credit Union and from Karen
Wilkerson with United Heritage Credit Union.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt reason-
able rules for administering Title 2, Chapter 15 and Title 3, Sub-
chapter D of the Texas Finance Code, and under Texas Finance
Code §122.104, which authorizes the Commission to adopt rules
concerning reserve allocations.
The specic section affected by the amended rule is Texas Fi-
nance Code, §122.104.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: November 11, 2007
Proposal publication date: June 29, 2007
For further information, please call: (512) 837-9236
7 TAC §91.902
The Credit Union Commission adopts amendments to §91.902,
concerning dividends, without changes to the proposed text as
published in the June 29, 2007, issue of the Texas Register (32
TexReg 3943). The amendments reorder the subsections and
expand on the information a credit union must submit if it is re-
quired to obtain approval to pay a dividend or interest refund.
The amendments are adopted as a result of the Department’s
general rule review.
Written comments were received from Karen Wilkerson with
United Heritage Credit Union and from Kelli Larsen with First-
mark Credit Union. Both commenters expressed support for the
amendments and urged the Commission to adopt the proposed
changes.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt rea-
sonable rules for administering Title 2, Chapter 15 and Title 3,
Subchapter D of the Texas Finance Code, and under Texas Fi-
nance Code §123.208(c), which authorizes the commissioner to
restrict the payment of a dividend.
The specic section affected by the amended rule is Texas Fi-
nance Code, §123.208(c).
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.






Effective date: November 11, 2007
Proposal publication date: June 29, 2007
For further information, please call: (512) 837-9236
SUBCHAPTER J. CHANGES IN CORPORATE
STATUS
7 TAC §91.1003
The Credit Union Commission adopts amendments to §91.1003,
concerning mergers and consolidations, without changes to the
proposed text as published in the June 29, 2007, issue of the
Texas Register (32 TexReg 3944). The amendments prohibit a
credit union from offering an inducement to members of another
credit union to promote a merger of the two credit unions.
Cooperation is a fundamental and well-established principle
within the credit union system. Attempts by credit unions to
pursue unwelcome merger plans by manipulating the members
of target credit unions undermine the ability of credit union
boards to make decisions in their members’ best interest without
undue interference from third parties.
Written comments supporting the amendments were received
from Kelli Larsen with Firstmark Credit Union, from Karen
Wilkerson with United Heritage Credit Union, and from Suzanne
Yashewski with the Texas Credit Union League. All commenters
expressed opposition to unwelcome mergers.
An additional comment was received after the expiration of the
comment period expressing concern that the amendments could
prevent a voluntary merger where the two credit unions want
to provide material benets to their members by delivering bet-
ter products and services. The amendments were not intended
to inhibit voluntary mergers. The proposed prohibition prevents
one credit union from soliciting another credit union’s members.
In most voluntary merger situations, each credit union promotes
the merger to its own members. The surviving credit union may
promising better products or services to the Board of Directors
of the merging credit union, but would not be addressing the
members of the merging credit union. The Commission believes
that the amendment does not prevent the promotion of a volun-
tary merger to the affected members and declines to modify the
amendment.
The amendments are adopted under §15.402 of the Texas Fi-
nance Code, which authorizes the Commission to adopt reason-
able rules for administering Title 2, Chapter 15 and Title 3, Sub-
chapter D of the Texas Finance Code, and under Texas Finance
Code §122.151, which authorizes the Commission to adopt rules
for mergers and consolidations.
The specic section affected by the amended rule is Texas Fi-
nance Code, §122.151.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 22,
2007.
TRD-200705054
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TITLE 10. COMMUNITY DEVELOPMENT




The Texas Residential Construction Commission (commission)
adopts new §300.11, regarding meetings of the commission with
changes to the proposed text as published in the August 24,
2007, issue of the Texas Register (32 TexReg 5254).
The new rule provides the public a greater understanding of how
an open meeting is conducted and the role that a member of the
public may play in the proceedings.
The commission received no comments on the proposed new
rule.
The new rule is adopted pursuant to Property Code, Chapter
406 relating to the Commission, and §408.001 which provides
general authority for the commission to adopt rules necessary
for the implementation of and Title 5, Government Code Chapter
551 regarding open meetings.
No other statutes, articles, or codes are affected by the new rule.
§300.11. Meetings of the Commission.
(a) The commission shall meet at times and places to be deter-
mined either by the chair or the presiding member of the commission.
(b) Meetings of the commission are open to the public unless
such meetings are conducted in executive session pursuant to state law.
(c) The chair of the commission shall preside over any pro-
ceeding or meeting of the commission, unless a member of the com-
mission is designated by the chair to preside.
(d) Notice of all commission meetings shall be provided in ac-
cordance with the Open Meetings Act, Texas Government Code, Chap-
ter 551 and the Administrative Procedure Act.
(e) A person who wants to testify before the commission about
any subject under the commission’s jurisdiction shall ll out a Public
Comment form prior to the start of the meeting and submit the form to
the chair.
(f) The chair will recognize requests to address the commis-
sion during the "public comment" portion of a meeting. Public com-
ments will be limited to individuals present in the meeting. No com-
ments will be taken by telephone, internet, video-conferencing or other
means of transmission or recording.
(g) The chair may impose a time limit for those wishing to ad-
dress or make a presentation to the commission. The allotted period
for a person addressing the commission may only be extended by com-
mission vote and may not be extended by another person delegating,
ceding, passing or otherwise granting allotted comment time in lieu of
addressing the commission.
(h) The chair of the meeting has sole discretion to determine
the procedural conduct of a commission meeting.
(i) Subsections (e), (f) and (g) do not apply to subcommittee
meetings.
(j) Filing deadlines for documents and other materials ad-
dressed to the commissioners.
(1) Except as provided in paragraph (2) of this subsection,
all documents and other materials addressed to the commissioners re-
lating to any proceeding that has been placed on the agenda of an open
meeting shall be led with the Executive Director or General Counsel
no later than ve days prior to the open meeting at which the proceed-
ing will be considered, provided that no party is prejudiced by the tim-
ing of the ling of the documents. Documents that are not led before
the deadline and do not meet one of the exceptions in paragraph (2)
of this subsection, will not be considered timely led, and may not be
reviewed by the commissioners in their open meeting.
(2) The deadline established in paragraph (1) of this sub-
section does not apply if:
(A) the documents or other materials have been specif-
ically requested by one of the commissioners;
(B) the document or other material relates to a matter
for which the commission has set a different specic deadline for ling
a response; or
(C) good cause for the late ling exists. Good cause
must clearly appear from specic facts shown by written pleading that
compliance with the deadline was not reasonably possible and that fail-
ure to meet the deadline was not the result of the negligence of the party.
The nding of good cause lies within the discretion of the commission.
(3) Documents or other materials led under this subsec-
tion may be delivered by electronic mail, rst class mail, hand-deliv-
ery, or by overnight courier delivery.
(4) The person submitting the information in hard copy
must provide 16 copies of the materials for distribution to the commis-
sioners and staff. Documents or materials led under this subsection
will be distributed to the commissioners for their consideration unless
the requisite number of documents has not been provided.
(5) Written materials led under this subsection will not
be read aloud, and audio or video materials will not be played at the
commission meeting, unless the chair otherwise directs at the meeting.
(6) No ling fee is required to le any document or other
material with the commission under this subsection.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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ADOPTED RULES November 2, 2007 32 TexReg 7925
CHAPTER 303. REGISTRATION
SUBCHAPTER A. REGISTRATION OF
BUILDERS
10 TAC §303.10
The Texas Residential Construction Commission adopts new
§303.10, relating to evaluation of a builder’s relationship with a
homeowner without changes to the proposed text as published
in the August 24, 2007, issue of the Texas Register (32 TexReg
5258).
The new rule establishes a list of 15 factors that the commission
will evaluate in determining whether a person who contracts with
a homeowner to provide consulting, supervisory, or managerial
services related to the construction of a new home or a material
improvement to, or interior renovation of, an existing home, is a
builder under Title 16 of the Property Code and Chapter 303 of
the commission’s rules.
The commission received one comment regarding the proposed
new rule from Ned Munoz on behalf of the Texas Association
of Builders ("TAB"). TAB cautioned the commission on possible
unintended consequences of the proposed new rule. While ac-
knowledging that the list of factors in the new rule is not exhaus-
tive, TAB states that it may be possible for unscrupulous persons
to take advantage of the detailed list of factors and craft their
actions and businesses in such a manner as to escape rightful
oversight by the commission. TAB suggests that, as an alter-
native to adopting the new rule, the commission could create a
guidance document instead of formal rules.
The commission acknowledges that some persons might try to
evade the registration requirements of Title 16 of the Property
Code by crafting their actions and businesses to avoid commis-
sion oversight. The new rule will put such persons on notice
of the factors that the commission considers relevant in deter-
mining whether a person who seeks to provide consulting, su-
pervisory, or managerial services to a homeowner in connection
with residential construction activities needs to be registered as a
builder. As TAB acknowledges, however, the list of factors in the
new rule is not exhaustive and the commission will remain free
to consider any other factor that is relevant in making the deter-
mination as to whether a person is a builder within the meaning
of Title 16 of the Property Code and Chapter 303 of the commis-
sion’s rules.
The commission also believes that its adoption of the new rule,
as opposed to its creation of a set of guidelines only, is nec-
essary to put all persons on notice of the types of consulting,
supervisory, and management activities that require registration
as a builder with the commission. The new rule will clarify the
builder registration requirement for persons who wish to comply
with Title 16, and it will also enhance the commission’s ability to
enforce the registration requirement and take disciplinary action
against persons who fail to register with the commission while
engaging in activities listed in the rule. For these reasons, the
commission respectfully declines to accept the TAB suggestion
that it not adopt the new rule and that it only create a guidance
document instead.
The new rule is adopted under Property Code §408.001, which
provides general authority for the commission to adopt rules nec-
essary for the implementation of Title 16 of the Property Code,
and under Chapter 416 of the Property Code, which requires
registration by the commission of persons who act as builders in
Texas.
The new rule is adopted to implement Property Code §408.001
and Chapter 416.
No other statutes, articles, or codes are affected by the new rule.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: November 8, 2007
Proposal publication date: August 24, 2007
For further information, please call: (512) 463-2886
SUBCHAPTER B. REGISTRATION OF HOMES
10 TAC §§303.100, 303.110, 303.120, 303.140, 303.150
The Texas Residential Construction Commission adopts amend-
ments to §§303.100, 303.110, 303.120, 303.140, and 303.150,
relating to the registration of homes in the state of Texas as
provided for in Title 16, Property Code. Sections 303.100 and
303.110 are adopted with changes to the proposed text as pub-
lished in the August 24, 2007, issue of the Texas Register (32
TexReg 5259). Sections 303.120, 303.140, and 303.150 are
adopted without changes and will not be republished.
The amendments incorporate into the rules recent legislative
amendments to the agency’s statute and agency policy. In ad-
dition, the amendments are part of a commission review of the
necessity of these rules under the requirements of Government
Code §2001.039, which requires each state agency to periodi-
cally review its rules.
The commission received no comments on the amendments to
10 TAC §§303.100, 303.120, 303.140, and 303.150.
The commission received one comment and suggested change
to the proposed amendment to 10 TAC §303.110 from Ned
Munoz on behalf of the Texas Association of Builders ("TAB").
The commission adopts §303.110 with changes to the proposed
text as indicated by the discussion of TAB’s comment as follows.
The changes do not affect any who were not affected by the
published text.
With regard to 10 TAC §303.110, relating to registration of
existing homes by a builder or remodeler, TAB requested that
the commission retain the proposed deletion of "transaction
governed by the Act" in order to clarify that only improvement
projects under the Act must be registered. The commission
accepts the suggestion in part, noting that "transaction governed
by the Act" is dened in §301.1 and describes those contracts
subject to the Act. However, the commission declines to accept
the suggested insertion of the word "improvement" because
§303.110 refers only to those transactions governed by the Act
for projects on existing homes.
The amendments are adopted under Property Code §408.001,
which provides generally authority for the commission to adopt
rules necessary for the implementation of Title 16 and §426.003,
32 TexReg 7926 November 2, 2007 Texas Register
which requires the commission to establish rules and procedures
for registration of homes in the state of Texas.
The statutory provisions affected by the adoption are set forth in
the Title 16, Property Code §408.001 and §426.003.
No other statutes, articles, or codes are affected by the amend-
ments.
§303.100. New Home Registration.
(a) On or after January 1, 2004, a builder or remodeler shall
register with the commission all new home construction governed by
the Act.
(b) For new home construction involving a title transfer from
the builder to the initial homeowner, the builder shall submit a home
registration form and the appropriate fee to the commission on or before
the 15th day of the month that follows the month in which the title
transfer takes place.
(c) For new home construction that does not involve a title
transfer from the builder to the initial homeowner, a builder shall regis-
ter a home by submitting a home registration form and the appropriate
fee to the commission not later than the 15th day after the earlier date
of substantial completion of the home, the date the home is occupied,
or the date a certicate of occupancy or a certicate of completion is
issued.
§303.110. Registration of Existing Homes by a Builder or Remodeler.
(a) On or after January 1, 2004, a builder or remodeler who
enters into a transaction governed by the Act on an existing home shall
register the home with the commission.
(b) A builder or remodeler shall register a home under this sub-
section by submitting a home registration form and the appropriate fee
to the commission not later than the 15th day after the earlier of date of
substantial completion of the residential construction project, the date
a certicate of occupancy is issued, or in those cases in which the home
is not occupied during the material improvement or interior renovation,
the date a certicate of completion is issued or the date the home is oc-
cupied.
(c) A builder or remodeler shall not intentionally divide an
agreement to improve the interior of an existing home into more than
one agreement each with consideration of less than $10,000 for the pur-
pose of avoiding the requirements of this subchapter.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 305. PRACTICE AND
PROCEDURES FOR HEARINGS AND
DISCIPLINARY ACTIONS
SUBCHAPTER A. GENERAL PROVISIONS
10 TAC §305.2
The Texas Residential Construction Commission ("commis-
sion") adopts amendments to §305.2, regarding denitions
without changes to the proposed text as published in the August
24, 2007, issue of the Texas Register (32 TexReg 5262).
The amendments dene new terms added to the Act by House
Bill 1038, as enacted by the 80th Texas Legislature: reasonable
expenses and fees; repeated failure; and repeated prior viola-
tions. The amendment also denes injunctive relief, an existing
term that has not been previously addressed.
The commission received no comments on the proposed
amendments.
The amendments are adopted under Property Code §408.001,
which provides general authority for the commission to adopt
rules necessary for the implementation of Title 16 of the Property
Code, and under Property Code Chapter 419. In addition, the
commission is reviewing the necessity of this rule under the re-
quirements of Government Code §2001.39, which requires each
state agency to periodically review its rules.
The statutory provisions affected by the adoption are set forth
in the Title 16, Property Code §401.007, §408.001 and Chapter
419 and Government Code §2001.39.
No other statutes, articles, or codes are affected by the amend-
ments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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The Texas Residential Construction Commission adopts amend-
ments to §305.21, regarding commission actions relating to dis-
ciplinary proceedings without changes to the proposed text as
published in the August 24, 2007, issue of the Texas Register
(32 TexReg 5264).
The amendments eliminate the distinction between formal and
informal reprimands; provide for revocation or suspension of a
certicate of registration upon a nding that a registrant has had
repeated violations that have resulted in disciplinary action or is
no longer eligible for registration; provide for the issuance of a
cease and desist order and penalties for violations of a cease
and desist order; and state the standard criteria to be used in
ADOPTED RULES November 2, 2007 32 TexReg 7927
determining administrative penalties related to commission ac-
tions. In addition, the amendments are part of a commission
review of the necessity of this rule under the requirements of
Government Code §2001.39, which requires each state agency
to periodically review its rules.
The commission received no comments on the proposed
amendments.
The amendments are adopted pursuant to Property Code
§408.001, which provides general authority for the commission
to adopt rules necessary for the implementation of Title 16 of the
Property Code, the commission’s enabling act and the Adminis-
trative Procedures Act, Texas Government Code Chapter 2001;
Property Code §416.005 and §416.006 regarding eligibility
requirements for individuals and business entities, Chapters
418 and 419 of the Act, which authorize the commission to
undertake disciplinary action for violations of the commission
rules and the Act and Government Code §2001.39.
No other statutes, articles, or codes are affected by the amend-
ments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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10 TAC §305.22
The Texas Residential Construction Commission adopts amend-
ments to §305.22, relating to administrative penalties without
changes to the proposed text as published in the August 24,
2007, issue of the Texas Register (32 TexReg 5265).
The amendments increase the maximum penalty amount from
$5,000 to $10,000 for each violation of Title 16 of the Prop-
erty Code or the commission’s rules. This change is necessary
to implement House Bill 1038, as enacted by the 80th Texas
Legislature, which increases the maximum penalty amount in
§419.002(a) of the Property Code from $5,000 to $10,000 for
each violation of Title 16 of the Property Code or the commis-
sion’s rules.
The amendments also establish a requirement and procedure for
the commission’s publication of guidelines regarding sanctions
and administrative penalties for a person’s rst violation of Title
16 of the Property Code or the commission’s rules that involves
a failure to comply with a ling or payment requirement, or a
failure to respond to a commission request for information. This
change will help ensure that administrative penalties for such
violations are assessed fairly and consistently according to a set
of guidelines that the commission will publish. The guidelines will
be reviewed annually by the commission in an open meeting and
the commission will provide an opportunity for public comment
on the guidelines with at least 30 days’ notice to the public prior
to the meeting in which the guidelines are reviewed.
The amendments set a maximum penalty amount of $1,000 for
each day of violation of a cease and desist order issued by the
commission. The amendments clarify that the maximum penalty
amount of $5,000 for each violation of Title 16 of the Property
Code or the commission’s rules does not apply to violations of a
cease and desist order issued by the commission. This change
is needed because the 80th Texas Legislature added §401.007
to the Property Code, which authorizes the commission to issue
a cease and desist order, an order to take afrmative action, or
both, to a person who is in violation of Title 16 of the Property
Code, and to assess an administrative penalty in an amount not
to exceed $1,000 for each day that a violation of a cease and
desist order occurs.
The amendments make three changes in the language of
§305.22(a), so that the rule will be applicable to a "person" who
commits a violation, and not just a "registrant", in keeping with
legislative changes resulting from House Bill 1038.
No comments were received regarding the amendments.
The amendments are adopted under Property Code §401.007,
which relates to injunctions, cease and desist orders, and orders
to take afrmative actions; Property Code §408.001, which pro-
vides general authority for the commission to adopt rules neces-
sary for the implementation of Title 16 of the Property Code; and
Chapter 419 of the Property Code, which relates to administra-
tive penalties that may be assessed by the commission. In ad-
dition, the amendments are implemented as a part of an agency
rule review plan pursuant to Government Code §2001.39.
No other statutes, articles, or codes are affected by the amend-
ments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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10 TAC §305.28
The Texas Residential Construction Commission adopts amend-
ments to §305.28, regarding the procedures for hearings and
disciplinary actions without changes to the proposed text as pub-
lished in the August 24, 2007, issue of the Texas Register (32
TexReg 5266).
The amendments incorporate into the rule recent legislative
amendments to the agency’s statute and agency policy. The
amendment claries the application of disciplinary actions. In
addition, the amendments are part of the agency’s rule review
plan pursuant to Government Code §2001.39.
32 TexReg 7928 November 2, 2007 Texas Register
The commission received no comments on the proposed
amendments.
The amendments are adopted under Property Code §408.001,
which provides general authority for the commission to adopt
rules necessary for the implementation of Title 16 of the Property
Code, and under Property Code Chapters 408 and 418.
The statutory provisions affected by the amendments are those
set forth in the Title 16, Property Code Chapters 408, 418 and
Government Code §2001.39.
No other statutes, articles, or codes are affected by the amend-
ments.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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SUBCHAPTER C. PROCEEDINGS AT SOAH
10 TAC §305.31
The Texas Residential Construction Commission adopts amend-
ments to §305.31, regarding the procedures for hearings and
disciplinary actions with changes to the proposed text as pub-
lished in the August 24, 2007, issue of the Texas Register (32
TexReg 5267). Minor modications were made to incorporate
Government Code §2001.054 requirements.
The amendments incorporate into the rule recent legislative
amendments to the agency’s statute and agency policy. The
amendment adds cease and desist orders to notice of hear-
ing requirements. In addition, the amendments are part of
the agency’s rule review plan pursuant to Government Code
§2001.39.
The commission received no comments on the proposed
amendments.
The amendments are adopted under Property Code §408.001,
which provides general authority for the commission to adopt
rules necessary for the implementation of Title 16 of the Property
Code, and under Property Code Chapters 408 and 418.
The statutory provisions affected by the amendments are those
set forth in the Title 16, Property Code Chapters 408, 418 and
Government Code §2001.39.
No other statutes, articles, or codes are affected by the amend-
ments.
§305.31. Notice of SOAH Proceedings.
(a) Notice.
(1) Before revoking or suspending any certicate of regis-
tration or certication, reprimanding any registrant, initiating action for
a cease and desist order, or initiating a proceeding for penalties for fail-
ure to comply with a cease and desist order or other order prohibiting
violations of the Act, the commission will afford all parties an opportu-
nity for an adjudicative hearing after reasonable notice of not less than
ten days, except as otherwise provided by commission rule or the Act.
(2) Upon receiving written notice of an appeal of a denial
of registration, the commission will make a request for hearing with
SOAH within a reasonable time but not later than fteen business days
after receipt of the notice of appeal.
(b) The content of the notice shall be made and served in ac-
cordance with the provisions of §2001.052 of the APA and §2001.054,
as required.
(c) Service of notices of hearing shall be made to the parties’
last known address submitted to the commission in accord with 10 TAC
Chapter 303, Subchapters A, C or D, and 10 TAC Chapter 318, Sub-
chapter B, as applicable, as reected in the commission’s records. Un-
less notice by personal service or certied mail is required by law, no-
tice mailed to such address by rst class mail shall be prima facie evi-
dence of adequate service.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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CHAPTER 306. COMPLAINTS
10 TAC §306.1
The Texas Residential Construction Commission adopts an
amendment to §306.1, relating to the commission’s complaint
process without changes to the proposed text as published in
the August 24, 2007, issue of the Texas Register (32 TexReg
5267).
The amendment makes it a violation of Property Code §306.1
for a respondent to fail to respond to a commission request for
a written response or information regarding a complaint within
forty-ve (45) days after the date that the commission issues its
request to the respondent. The amendment also requires the
commission to make a nal disposition of each complaint that is
assigned to an investigator and to notify both the complainant
and respondent of its nal disposition of the complaint.
The amendment will encourage respondents to provide written
responses and information to the commission regarding com-
plaints led against them and will improve the communication to
complainants and respondents regarding the nal disposition of
complaints that have been assigned to an investigator. The use
of the date of issuance, as opposed to the date of receipt, of the
commission’s request to respondents for written responses and
information regarding complaints will help reduce uncertainty as
to when the response period begins and ends.
ADOPTED RULES November 2, 2007 32 TexReg 7929
The commission received no comments regarding the proposed
amendment.
The amendment is adopted under Property Code §408.001 and
§409.003 and Government Code §2005.052(a)(3), which was
enacted by the 80th Texas Legislature as part of House Bill 1168,
and provides for the denial, suspension, or revocation of a per-
son’s license, including a person’s registration, for refusing to
provide information requested by a licensing authority. In addi-
tion, the amendment is adopted as part of an agency rule review
plan pursuant to Government Code §2001.39.
No other statutes, articles, or codes are affected by the amend-
ment.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 13. CULTURAL RESOURCES
PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION
CHAPTER 1. LIBRARY DEVELOPMENT
SUBCHAPTER C. MINIMUM STANDARDS
FOR ACCREDIATION OF LIBRARIES IN THE
STATE LIBRARY SYSTEM
13 TAC §§1.71 - 1.74, 1.77, 1.79, 1.80
The Texas State Library and Archives Commission adopts
amendments to 13 TAC §§1.71 - 1.74, 1.77, 1.79, and 1.80,
regarding minimum standards for accreditation of libraries in the
state library system. Section 1.72 is adopted with one change
to the proposed text as published in the August 24, 2007, issue
of the Texas Register (32 TexReg 5269). Sections 1.71, 1.73,
1.74, 1.77, 1.79, and 1.80 are adopted without changes and will
not be republished.
A question was received, asking about the meaning of the word-
ing "personal printing" in proposed §1.72(b). As a result of this
question we have changed the wording to "printing." This change
brings the wording in line with the other services listed.
The amendments to §1.74 and §1.77 remove outdated sections
of the rules. Amendments to §§1.71 - 1.74 and §1.77 standard-
ize the language and clarify the intent. Amendments to §§1.72,
1.73, 1.79, and 1.80 add new provisions. Amendments to §1.72
will codify existing practices and specify the level of service to
be provided by public school libraries that have a contract with
a local nonprot organization to serve as the community’s pub-
lic library. Amendments to §1.73 add reference to a new statute
regarding library districts. Amendments to §1.79 and §1.80 will
specify how libraries can regain full membership in the Texas Li-
brary System after being on probational or provisional status.
No comments were received regarding the proposal.
The amendments are adopted under the authority of §441.123
that directs the commission to establish and develop a state li-
brary system, and §441.136 that authorizes the director and li-
brarian to propose rules necessary for the administration of the
program.
The proposed amendments affect Government Code §441.123
and §441.136.
§1.72. Public Library Service.
(a) Library services must be provided without charge or de-
posit to all persons residing in the local political subdivisions which
provide monetary support to the library. These library services include
the dissemination of materials or information by the library to the gen-
eral public during the hours of operations of all library facilities. In
this context, library services include the circulation of any type of ma-
terials, reference services (locating and interpreting information), use
of computers to access information sources, databases, or other similar
services, and admissions to the facility or any programs sponsored or
conducted by the library.
(b) The following charges are permitted at the discretion of
the library’s governing authority: reserving library materials; use of
meeting rooms; replacement of lost borrower cards; nes for overdue,
lost, or damaged materials in accordance with local library policies;
postage; in-depth reference services on a contractual basis; photocopy-
ing; printing; telefacsimile services; library parking; service to non-
residents; sale of publications; rental and deposits on equipment; and
charges for the use of materials and machine-readable data bases not
owned by the library, major resource center, or regional library system
for which the vendor or supplier has charged a borrowing fee.
(c) Fees may not be charged for library services on the library
premises by individuals or organizations other than the library unless
the charges are permitted by subsection (b) of this section.
(d) As permitted by §1.73 of this subchapter, relating to Public
Library: Legal Establishment, non prot corporations may enter into
a contract with a school district to provide library services to the gen-
eral public residing in the district. This public library service must be
in addition to that provided to school students, faculty, and staff. Pub-
lic library services must be provided at least the required number of
hours all weeks of the year, except those weeks with national or state
holidays. The number of hours is specied in §1.81 of this subchapter,
relating to Quantitative Standards for Accreditation of Library.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 22. EXAMINING BOARDS
PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD
CHAPTER 155. RULES RELATING TO
STANDARDS OF PRACTICE
22 TAC §155.1
The Texas Appraiser Licensing and Certication Board adopts
an amendment to §155.1, relating to Standards of Practice, with-
out changes to the proposed text as published in the August 31,
2007, issue of the Texas Register (32 TexReg 5626) and will not
be republished.
The adopted amendment expands the jurisdictional exception so
that it includes members of the peer review committee described
in Texas Occupations Code §1103.453.
No written comments were received regarding adoption of the
amendment.
The amendment is adopted under the Texas Appraiser Licens-
ing and Certication Act, Texas Occupations Code §1103.154,
Rules Relating to Professional Conduct.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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TITLE 25. HEALTH SERVICES
PART 1. DEPARTMENT OF STATE
HEALTH SERVICES
CHAPTER 97. COMMUNICABLE DISEASES
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission) on behalf of the Department
of State Health Services (department) adopts an amendment to
§97.91, concerning the delegation of authority to give informed
consent for immunizations of a minor, and repeal of §97.92, con-
cerning recommendations for documentation of reason(s) par-
ent, managing conservator, guardian, or other person could not
be contacted; and amendments to §§97.151 - 97.153, 97.155,
and 97.156 and new §97.154, concerning the process by which
physicians in the state are authorized to administer yellow fever
vaccine for persons who travel outside the United States. The
amendment to §97.91 and repeal of §97.92, and amendments
to §§97.151 - 97.153, 97.155, and 97.156 and new §97.154 are
adopted without changes to the proposed text as published in the
August 3, 2007, issue of the Texas Register (32 TexReg 4730)
and, therefore, the sections will not be republished.
BACKGROUND AND PURPOSE
Government Code, §2001.039, requires that each state agency
review and consider for readoption every four years each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001. Section 97.91 and §97.92 have been reviewed
and the department has determined that reasons for adopt-
ing §97.91 continue to exist because a rule on this subject
is needed. However, §97.92 is repealed due to redundant
language.
Section 97.91 provides that certain information must be obtained
prior to immunizations of a minor when the parent/legal guardian
is not present and another adult purports to have consent of
that parent/legal guardian. In addition, the adopted amendment
provides that immunizations may also be administered as
provided in Family Code, §32.101. The adopted amendments
clarify these requirements, and include a cross-reference to the
Family Code.
Since Family Code, §32.101, provides requirements related to
who shall be allowed to grant consent to immunize a child (i.e.,
parent/legal guardian) and who shall be allowed to grant con-
sent in the event that parent/legal guardian is not available, the
agency repealed §97.92 in its entirety in order to provide clarity
to the public concerning who may provide consent to immunize
a child under various circumstances. The Family Code provision
speaks to the scenarios which §97.92 addresses; therefore, the
department adopts the repeal of §97.92.
Government Code, §2001.039, requires that each state agency
review and consider for readoption every four years each rule
adopted by that agency pursuant to the Government Code,
Chapter 2001. Sections 97.151 - 97.153, 97.155, and 97.156
have been reviewed and the department has determined that
reasons for adopting the sections continue to exist because
rules on this subject are needed. New §97.154 is adopted so
that there is a section which consolidates the criteria for operat-
ing as a vaccination center and claries those criteria. Adopted
amendments to §§97.151 - 97.153, 97.155, 97.156 and new
§97.154, concern the process by which physicians in the state
are authorized to administer yellow fever vaccine for persons
who travel outside the United States. The department provides
this authorization by issuing Uniform Stamps to designated
physicians. Sections 97.151 - 97.156 cover the criteria by which
the department issues the Uniform Stamps to physicians, and
processes for denial, revocation, suspension, or non-renewal.
In the four-year review of these rules, the amendments to
§§97.151 - 97.153, 97.155, and 97.156 update the agency,
division, section, and branch names, plus clarify language,
simplify processes, reorder text, and more closely follow federal
guidelines. After conducting a cost analysis, the branch deter-
mined that the existing $25 fees for Uniform Stamp application,
renewal, and replacement were not sufcient for the department
to recover its costs. The Uniform Stamp application, renewal,
and replacement fees are increased for a reasonable recovery
of the department’s costs. However, all fees remain waived for
public health departments, public health districts, and public
health regions.
The department consulted with the Health Service Regions,
Texas Association of Local Health Ofcials, the department’s
Infectious Disease Control Unit, Texas Academy of Family
Physicians, Texas Medical Association, and the current direc-
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tory of authorized yellow fever vaccine providers during the
Vaccination Stamps rule development process.
SECTION-BY-SECTION SUMMARY
Section 97.91(a) was amended to include the phrase "parent/le-
gal guardian is not present and another adult purports to have
consent of that parent/legal guardian" as clarifying language.
Language concerning contacting a "parent/guardian" was
deleted because it causes confusion and was not necessary.
In §97.91, subsections (b) and (c)(1) were amended to include
"parent/legal guardian" as clarifying language. The Sample Del-
egation Form in subsection (d) was amended for clarication.
Section 97.91(e) was added to include "immunizations may
also be administered as provided in Family Code, §32.101"
as a cross-reference to an existing statutory provision which
speaks to the situations that §97.92 addresses. Section 97.92
is, therefore, repealed due to redundant language.
Amendments to §97.151 update the agency, division, section,
and branch names, plus, provide consistency in terminologies.
The amendments to §97.152 update agency names and termi-
nologies. Amendments to §97.153 simplify the process by delet-
ing current language which requires administration of 20 or more
doses of yellow fever vaccine annually for Uniform Stamp eligi-
bility, plus, clarify language for the Uniform Stamp’s issuance
and responsibilities. New language that physicians are encour-
aged, but not required, to report cases of febrile illness potentially
caused by yellow fever vaccination to the CDC/FDA Vaccine Ad-
verse Events Reporting System (VAERS) was added. These
amendments more closely follow federal guidelines, which are
referenced in the section. Also, the Uniform Stamp applica-
tion, renewal, and replacement processes and fees are updated.
New §97.154 reorders the criteria for operating a vaccination
center into one section and claries those requirements. The
amendments to §97.155 update language for consistent termi-
nology. The amendments to §97.156 update division, branch
and department names, claries that renewals are also encom-
passed in subsection (a), plus, subsection (b) was claried to
state that hearings, when available, occur if they are requested.
COMMENTS
The department, on behalf of the commission, has reviewed and
prepared responses to the comments received regarding the
proposed rules during the comment period, which the commis-
sion has reviewed and accepts. The commenters were individ-
uals, and were in favor of the rules.
Comment: Concerning the rules in general, all commenters
listed support for the proposed rules.
Response: The commission agrees with the commenters. No
changes were made to the rule text as a result of the comments.
Comment: Concerning §97.153, the increased fees, in addition
to the cost of the vaccine, may reduce the number of private
providers and increase the load on the public health sites. Since
the overall number of immunizations given is low, the impact on
the public health sites should be minimal.
Response: The commission agrees because public health de-
partments, public health districts, and public health regions pro-
vide a safety net for public health and safety. The department
provides funds and support to the public health departments,
public health districts, and public health regions. The vaccina-
tion stamp fees are waived to support their business operations
and promote public health, especially, in underserved popula-
tions. No changes were made to the rule text as a result of the
comment.
LEGAL CERTIFICATION
The Department of State Health Services General Counsel, Lisa
Hernandez, certies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies’ legal authority.




The amendment is authorized by Health and Safety Code,
§81.023, which requires the department to develop immu-
nization requirements for children; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary
for the operation and provision of health and human services
by the department and for the administration of Health and
Safety Code, Chapter 1001. Review of the rules implements
Government Code, §2001.039.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of State Health Services
Effective date: November 8, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 458-7111 x6972
25 TAC §97.92
STATUTORY AUTHORITY
The repeal is authorized by Health and Safety Code, §81.023,
which requires the department to develop immunization re-
quirements for children; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001. Review of the rule implements Govern-
ment Code, §2001.039.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
Filed with the Ofce of the Secretary of State on October 19,
2007.
TRD-200705005
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Lisa Hernandez
General Counsel
Department of State Health Services
Effective date: November 8, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 458-7111 x6972
SUBCHAPTER G. VACCINATION STAMPS
25 TAC §§97.151 - 97.156
STATUTORY AUTHORITY
The amendments and new rule are authorized by Health and
Safety Code, §81.021; and Government Code, §531.0055, and
Health and Safety Code, §1001.075, which authorize the Execu-
tive Commissioner of the Health and Human Services Commis-
sion to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of Health and Safety Code, Chapter 1001.
Review of the rules implements Government Code, §2001.039.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of State Health Services
Effective date: November 8, 2007
Proposal publication date: August 3, 2007
For further information, please call: (512) 458-7111 x6972
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES
CHAPTER 732. CONTRACTED SERVICES
The Health and Human Services Commission (HHSC) adopts,
on behalf of the Department of Family and Protective Services
(DFPS), amendments to §§732.105, 732.240, 732.241, and
732.243; and the repeal of §732.256, without changes to the
proposed text published in the August 10, 2007, issue of the
Texas Register (32 TexReg 4959). The justication for the
amendments and repeal is to state that DFPS’ residential
child-care contracts are subject to the HHSC rules found in 1
TAC Chapter 355, Reimbursement Rates; and clarify that the
DFPS rules relating to allowable and unallowable costs do not
apply to DFPS residential child-care contracts.
A new subsection (c) is added to §732.105 to clarify that allow-
able and unallowable costs for residential child-care contracts
are governed by the HHSC rules, the reference to §732.256 is
deleted, and the term "executive director" is changed to "com-
missioner."
A new subsection (j) is added to §732.240 to clarify that allow-
able and unallowable costs for residential child-care contracts
are governed by the HHSC rules.
In §732.241, subsection (b) is deleted because the information
applies to "improper payments," which is already covered in
§732.303(a) of this title (relating to Recoupment of Improper
Payments).
In §732.243 the reference to §732.256 is deleted and the agency
name is updated.
Section 732.256 is repealed because the rules relating to allow-
able and unallowable costs for residential child-care contracts
are governed by the HHSC rules, and this rule is no longer ap-
plicable.
The amendments and repeal will function by clarifying the in-
formation regarding allowable and unallowable costs relating to
residential child-care contracts.
No comments were received regarding adoption of the sections.
SUBCHAPTER A. GENERAL PROCEDURES
40 TAC §732.105
The amendment is adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendment implements Government Code §2155.144.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.





Department of Family and Protective Services
Effective date: December 1, 2007
Proposal publication date: August 10, 2007
For further information, please call: (512) 438-3437
SUBCHAPTER L. CONTRACT ADMINISTRA-
TION
40 TAC §§732.240, 732.241, 732.243
The amendments are adopted under Human Resources Code
(HRC) §40.0505 and Government Code §531.0055, which
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
the Department of Family and Protective Services; and HRC
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§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the
Executive Commissioner and the Commissioner regarding rules
governing the delivery of services to persons who are served or
regulated by the department.
The amendments implement Government Code §2155.144.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Effective date: December 1, 2007
Proposal publication date: August 10, 2007
For further information, please call: (512) 438-3437
40 TAC §732.256
The repeal is adopted under Human Resources Code (HRC)
§40.0505 and Government Code §531.0055, which provide that
the Health and Human Services Executive Commissioner shall
adopt rules for the operation and provision of services by the
health and human services agencies, including the Department
of Family and Protective Services; and HRC §40.021, which pro-
vides that the Family and Protective Services Council shall study
and make recommendations to the Executive Commissioner and
the Commissioner regarding rules governing the delivery of ser-
vices to persons who are served or regulated by the department.
The repeal implements Government Code §2155.144.
This agency hereby certies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Proposed Rule Reviews
Texas Department of Agriculture
Title 4, Part 1
The Texas Department of Agriculture (the department) proposes to re-
view Texas Administrative Code, Title 4, Part 1, Chapter 18, concern-
ing Organic Standards and Certication, pursuant to the Texas Gov-
ernment Code, §2001.039. Section 2001.039 requires state agencies to
review and consider for readoption each of their rules every four years.
The review must include an assessment of whether the original justi-
cation for the rules continues to exist.
As part of the review process, the department proposes amendments
to Chapter 18, Subchapter C, concerning Organic Production and Han-
dling Requirements, §18.236; Subchapter F, Division 1, concerning the
List of Allowed and Prohibited Substances, §18.600; and Division 5,
concerning Miscellaneous Provisions, §18.702; and the repeal of Sub-
chapter F, Division 1, concerning the List of Allowed and Prohibited
Substances, §§18.601 - 18.606, and Division 5, concerning Miscella-
neous Provisions, §18.701. These may be found in the proposed rule
section of this publication of the Texas Register. The assessment of
Chapter 18, Subchapters A - F, by the department at this time, indi-
cates that with the exception of the proposed amendments to §§18.236,
18.600 and 18.702 and the proposed repeal of §§18.601 - 18.606 and
§18.701, the reason for readopting without changes all remaining sec-
tions in Chapter 18, Subchapters A - F continues to exist.
The department is accepting comment on the review of Chapter 18.
Comments on the review must be submitted within 30 days following
the publication of this notice in the Texas Register to Leslie McKinnon,
Coordinator for Organic Certication, Texas Department of Agricul-




Texas Department of Agriculture
Filed: October 22, 2007
Texas Department of Transportation
Title 43, Part 1
In accordance with Government Code, §2001.039, the Texas Depart-
ment of Transportation (department) les this notice of intention to re-
view 43 TAC, Part 1, Chapter 17, Vehicle Titles and Registration (see
also proposed changes to Chapter 17 published in the October 12, 2007,
issue of the Texas Register (32 TexReg 7246)); Chapter 18, Motor Car-
riers; and Chapter 28, Oversize and Overweight Vehicles and Loads.
The department will accept comments regarding whether the reasons
for adopting these rules continue to exist. The comment period will
last 30 days beginning with the publication of this notice of intention
to review.
Comments regarding this rule review may be submitted in writing to
Bob Jackson, General Counsel, Texas Department of Transportation,




Texas Department of Transportation
Filed: October 22, 2007
Adopted Rule Reviews
Texas Department of Banking
Title 7, Part 2
The Finance Commission of Texas (commission) has completed the
review of Texas Administrative Code, Title 7, Part 2, Chapter 15,
concerning corporate activities, specically Subchapter A (Fees and
Other Provisions of General Applicability) comprised of §§15.1 -
15.9; Subchapter B (Bank Charters) comprised of §15.23 and §15.24;
Subchapter C (Bank Ofces) comprised of §15.41 and §15.42; Sub-
chapter E (Change of Control Applications) comprised of §15.81;
Subchapter F (Applications for Merger, Conversion, and Purchase
or Sale of Assets) comprised of §§15.101 - 15.117; and Subchapter
G (Charter Amendments and Certain Changes in Outstanding Stock)
comprised of §15.121 and §15.122.
Notice of the review of Chapter 15 was published in the June 1, 2007,
issue of the Texas Register (32 TexReg 3005). No comments were
received in response to the notice.
The commission nds that the reasons for initially adopting §§15.1 -
15.9, 15.23, 15.24, 15.41, 15.42, 15.81, 15.101 - 15.117, 15.121, and
15.122, continue to exist and readopts these sections without changes




Texas Department of Banking
Filed: October 19, 2007
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The Finance Commission of Texas (commission) has completed the
review of Texas Administrative Code, Title 7, Part 2, Chapter 21, con-
cerning trust company corporate activities, specically Subchapter A
(Fees and Other Provisions of General Applicability) comprised of
§§21.1 - 21.9; Subchapter B (Trust Company Chartering and Powers)
comprised of §21.23 and §21.24; Subchapter C (Trust Deposits) com-
prised of §21.31 and §21.32; Subchapter D (Trust Company Ofces)
comprised of §21.41 and §21.42; Subchapter E (Change of Control)
comprised of §21.51; Subchapter F (Application for Merger, Conver-
sion, or Sale of Assets) comprised of §§21.61 - 21.64, 21.67 - 21.70
and 21.72 - 21.76; and Subchapter G (Charter Amendments and Cer-
tain Changes in Outstanding Stock) comprised of §21.91 and §21.92.
Notice of the review of Chapter 21 was published in the June 1, 2007,
issue of the Texas Register (32 TexReg 3005). No comments were
received in response to the notice.
The commission nds that the reasons for initially adopting §§21.1 -
21.9, 21.23, 21.24, 21.31, 21.32, 21.41, 21.42, 21.51, 21.61 - 21.64,
21.67 - 21.70, 21.72 - 21.76, 21.91, and 21.92, continue to exist and
readopts these sections without changes in accordance with the require-




Texas Department of Banking
Filed: October 19, 2007
Credit Union Department
Title 7, Part 6
The Credit Union Commission has completed the review of Texas
Administrative Code Title 7, §91.6001, relating to Fiduciary Duties,
§91.6002, relating to Fiduciary Capacities, §91.6003, relating to No-
tice Requirements, §91.6004, relating to Exercise of Fiduciary Powers,
§91.6005, relating to Exemption from Notice, §91.6006, relating to
Policies and Procedures, §91.6007, relating to Review of Fiduciary
Accounts, §91.6008, relating to Recordkeeping, §91.6009, relating to
Audit, §91.6010, relating to Custody of Fiduciary Assets, §91.6011,
relating to Trust Funds, §91.6012, relating to Compensation, Gifts, and
Bequests, §91.6013, relating to Bond Coverage, §91.6014, relating to
Errors and Omissions Insurance, and §91.6015, relating to Litigation
File. Notice of the proposed review was published in the July 6, 2007,
issue of the Texas Register (32 TexReg 4243).
The Commission received no comments with respect to these rules.
The Department believes that the reasons for initially adopting these
rules continue to exist. The Commission nds that the reasons for ini-
tially adopting §§91.6001 - 91.6015 continue to exist and proposes to






Filed: October 22, 2007
Texas Department of Insurance, Division of Workers’
Compensation
Title 28, Part 2
Pursuant to the notice of proposed rule review published in the June 8,
2007, issue of the Texas Register (32 TexReg 3377), the Texas Depart-
ment of Insurance, Division of Workers’ Compensation has reviewed
and considered for readoption, revision or repeal all sections as they
existed on June 8, 2007, of the following chapters of Title 28, Part 2 of
the Texas Administrative Code, in accordance with Texas Government
Code §2001.039: Chapter 112, Scope of Liability for Compensation
and Chapter 133, General Medical Provisions.
The Department considered, among other things, whether the reasons
for adoption of these rules continue to exist. The Department received
no written comments regarding the review of its rules.
The Department has determined that the reasons for adopting the re-
maining sections continue to exist and those sections are retained in
their present form. However, other sections that were reviewed may
be subsequently revised in accordance with the Department’s internal
procedures. Any such revisions will be accomplished in accordance
with the Texas Administrative Procedure Act.
This concludes the Department’s review of Chapters 112 and 133. The





Texas Department of Insurance, Division of Workers’ Compensation
Filed: October 23, 2007
Pursuant to the notice of proposed rule review published in the June 8,
2007, issue of the Texas Register (32 TexReg 3378), the Texas Depart-
ment of Insurance, Division of Workers’ Compensation has reviewed
and considered for readoption, revision or repeal all sections as they
existed on June 8, 2007, of the following chapters of Title 28, Part 2
of the Texas Administrative Code, in accordance with Texas Govern-
ment Code §2001.039: Chapter 134, Benets--Guidelines for Medical
Services, Charges, and Payments and Chapter 141, Dispute Resolu-
tion--Benet Review Conference.
The Department considered, among other things, whether the reasons
for adoption of these rules continue to exist. The Department received
no written comments regarding the review of its rules.
The Department has determined that the reasons for adopting the re-
maining sections continue to exist and those sections are retained in
their present form. However, other sections that were reviewed may
be subsequently revised in accordance with the Department’s internal
procedures. Any such revisions will be accomplished in accordance
with the Texas Administrative Procedure Act.
This concludes the Department’s review of Chapters 134 and 141. The





Texas Department of Insurance, Division of Workers’ Compensation
Filed: October 23, 2007
Texas Board of Professional Geoscientists
Title 22, Part 39
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In accordance with Texas Government Code §2001.039, the Texas
Board of Professional Geoscientists les this notice of readoption for
22 TAC Chapters 850 and 851. The proposed review was published in
the May 4, 2007, issue of the Texas Register (32 TexReg 2484).
The public comment period for the proposed rule review closed on June
3, 2007. No public comments were received.
The Texas Board of Professional Geoscientists has determined that the
reasons for adopting the rules contained in these chapters continue to
exist and the rules are readopted without changes. Rules considered
during this review may be subsequently revised in accordance with the
Texas Administrative Procedure Act.




Texas Board of Professional Geoscientists
Filed: October 22, 2007
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Texas Department of Agriculture
Request for Proposals - Feral Hog Damage Abatement Program
Statement of Purpose.
The Texas Department of Agriculture (TDA) requests proposals for
the Feral Hog Damage Abatement Program. The purpose of this two-
year grant program is to implement a long-term statewide feral hog
abatement strategy. A total amount up to $1,000,000 may be awarded
over the two-year period.
Eligibility.
Grant proposals will be accepted from public non-prot institutions
and organizations, institutions of higher education, and governmental
agencies. For prot research institutions are not eligible. Joint efforts
between eligible entities are encouraged.
Eligible Projects.
The project should focus on all regions in the state experiencing nega-
tive impacts to agricultural enterprises, public safety and the economy
due to feral hog populations. Region specic strategies are encouraged
and should include strategies that will yield the maximum economic
net return to agricultural production, public safety, and the overall state
economy for the effort and expense invested.
Proposal Limitations.
Projects may not exceed 2 years.
Proposals may not include more than 10% in indirect costs.
Proposal/Funding Revisions.
TDA reserves the right to fund projects partially or fully. Where more
than one proposal is acceptable for funding, TDA may request cooper-
ation between grantees or revision/adjustment to a proposal in order to
avoid duplication and to realize the maximum benet to the state.
Eligible Expenses.
Expenses that are necessary and reasonable for proper and efcient per-
formance and administration of a project are eligible; however, these
expenses must be properly documented with sufcient backup detail,
including copies of paid invoices. Examples of eligible expenditures
are:
1. Personnel costs - both salary and benets;
Travel - domestic only;
2. Equipment - nonexpendable, tangible personal property that has a
useful life of more than one year and costs $5,000 or more;
3. Supplies and direct operating expenses - equipment that costs less
than $1,000, such as research and ofce supplies, postage, telecommu-
nications, printing, etc.;
4. Contracts - agreements made with other universities or private par-
ties to perform a portion of the award; and
5. Indirect costs - no more than 10%.
Ineligible Expenses.
Expenses that are prohibited by state or federal law are ineligi-
ble. Refer to the Uniform Grant Management Standards for more
detailed information:http://www.governor.state.tx.us/divisions/state-
grants/guidelines/ les/UGMS062004.doc.
Following are some examples of these ineligible expenses:
1. Alcoholic beverages;
2. Entertainment;
3. Contributions - charitable or political;
4. Expenses falling outside of the contract period;
5. Expenditures not specically listed in the project budget; and
6. Expenses that are not adequately documented.
Submission Requirements.
Each proposal may not exceed fteen (15) pages and must include the
following criteria:
1. Cover sheet with names, titles, addresses, telephone and fax num-
bers, and e-mail addresses of the principal researchers. Indicate who is
designated as the lead researcher and point of contact;
2. Project summary, not to exceed one page.
3. Identication of the key personnel to be involved in the project,
including information on their experience;
4.Work plan;
5.Detailed description of the anticipated benecial impact on agricul-
ture and deliverables; and
6.Detailed project budget outlining anticipated expenses including but
not limited to: personnel, travel, supplies, contracts, and equipment
costs along with justication for proposed line item expenditures.
Reporting Requirements.
Approved projects are required to submit the following reports:
1. Project reports on a quarterly basis detailing accomplishment of
project objectives for the time periods specied in the award document
including the number of feral hogs abated and the cost per abatement
using certain technologies;
2. Final compliance project report due either upon completion of the
project or thirty (30) days after the termination of the contract. The
nal report shall be submitted in a hard copy format and an electronic
format on a diskette or e-mailed utilizing Word. The nal report shall
contain:
A. A project summary -history of the project, its objectives, impor-
tance, effort, results, number of feral hogs abated, the cost per abate-
ment using certain technologies and commercial applications of the
project;
B. A description of the successes, challenges, and any limitations of
the program;
C. Technical and economic content - overall background of the project
and the part (if any) that research plays in providing results, discus-
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sion of the technical, social and other benets to the local community
and to Texas, discussion of the economics of the project, including di-
rect impact on local communities (jobs) and/or indirect impact (related
businesses), and commercialization of the project; and
D. A description of future plans, including how the project will con-
tinue after the grant is expended and how additional funding might ad-
dress expansion efforts.
3. Budget reports on a quarterly basis for the time periods specied in
the award document that details the grant award spent to date.
4. Final Budget report is due thirty (30) days after the completion of
the project or the termination of the contract.
General Compliance Information.
1. All grant awards are subject to the availability of appropriations and
authorizations by the Texas Legislature.
2. Any delegation by the Grantee to a subcontractor regarding any du-
ties and responsibilities imposed by the grant award shall be approved
in advance by TDA and shall not relieve the Grantee of its responsibil-
ities to TDA for the performance thereof.
3. Grant recipients must submit information on their project to the
Texas Agricultural Research Database.
4. Any information or documentation submitted to TDA is subject to
disclosure under the Texas Public Information Act.
5. While TDA attempts to observe the strictest condence in handling
the research proposals, it cannot guarantee complete condentiality on
any matters that lie beyond its control. The condentiality of recipient’s
"proprietary data" so designated shall be strictly observed to the extent
permitted by appropriate Texas laws, including the Texas Public Infor-
mation Act. There shall be no restriction on the publication of research
results except when taking into consideration effects of prior publica-
tion on possible subsequent patent and license to use copyrighted ma-
terial.
6. Control of the ownership and disposition of all patentable products
and inventories shall be agreed to by Grantee and TDA. A copy of the
intellectual property policy should be made available to the TDA upon
request.
7. Awarded grant projects must remain in full compliance with state
and federal laws and regulations or be subject to termination at the
discretion of TDA.
8. Grant recipients must keep a separate bookkeeping account with
a complete record of all expenditures relating to the research project.
Records shall be maintained for three years after the completion of the
research project or as otherwise agreed upon with TDA. TDA and the
Texas State Auditor’s Ofce reserve the right to examine all books,
documents, records, and accounts relating to the research project at
any time throughout the duration of the agreement and for three years
immediately thereafter. If there has been any litigation, claim, negotia-
tion, audit or other action started prior to the expiration of the three-year
period involving the records, then the records must be retained until the
completion of the action and resolution of all issues which arise from
it, or until the end of the regular three-year period, whichever is later.
TDA and the Texas State Auditor’s Ofce reserve the right to inspect
the research locations and to obtain from the research team full infor-
mation regarding all project activities.
9. If the Grantee has a nancial audit performed in any year during
which Grantee receives funds from Grantor, and if the Grantor requests
information about the audit, the Grantee shall provide such information
to TDA or provide information as to where the audit report can be pub-
licly viewed, including the audit transmittal letter, management letter,
and any schedules in which the Grantee’s funds are included.
10. Grant awards to Texas institutions shall comply in all respects
with the Uniform Grant Management Standards (UGMS). A copy may
be downloaded from the following : www.governor.state.tx.us/divi-
sions/stategrants/guidelines/les/U GMS012001.doc
Deadline and Submission Information.
Proposals should be submitted to Karen Reichek, Grants Coordina-
tor, Texas Department of Agriculture, P.O. Box 12847, Austin, Texas
78711. The street address is 1700 North Congress, 11th Floor, Austin,
Texas 78701.
Proposals must be received no later than 5:00 p.m. November 30, 2007.
One original and seven copies must be submitted. Additionally, an
electronic copy should be e-mailed to Karen.Reichek@tda.state.tx.us.
Fax copies will not be accepted.
Please contact Karen Reichek at (512) 936-2450 or by e-mail at
Karen.Reichek@tda.state.tx.us with any questions you may have.
Evaluation and Award Information.
All proposals will be subject to evaluation based on the criteria set
forth in this RFP. TDA shall not pay for any costs incurred by any
entity in responding to this RFP. TDA reserves the right to accept or
reject any or all proposals submitted. TDA reserves the right to fund
proposals from alternative funding sources if the proposal meets the
stipulated requirements of that RFP. TDA is under no legal or other
obligation to award a grant on the basis of this RFP or any other RFP.
The Commissioner will make nal funding decisions.
Texas Public Information Act.
All proposals shall be deemed, once submitted, to be the property of
the TDA and are subject to the Texas Public Information Act, Texas




Texas Department of Agriculture
Filed: October 24, 2007
Brazos Valley Council of Governments
Notice of Release of Request for Proposal for Regional Planner
Assistant
On October 23, 2007 the Brazos Valley Council of Governments
(BVCOG) and Workforce Solutions, Brazos Valley Board (WSBVB)
will release a Request for Proposal (RFP) for Regional Planner
Assistant Services. The proposal requirements are contained in the
Request for Proposal which may be obtained at www.bvjobs.org.
The Board is seeking one contractor to provide services to include
Workforce Investment Act youth program design and implementation
in conjunction with the current workforce center operator and appli-
cable partners. This contractor will also assist in the development of
a Regional Strategic Plan for BVCOG. The RFP may be viewed and
printed from the Internet on www.bvjobs.org.
Due Date
An original and six copies of a written proposal are due to the Board’s
ofces no later than 4:00 p.m. November 14, 2007. No proposals will
be accepted after this deadline. Proposals may be sent or hand carried
to:
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Trish Buck, Program Manager
Workforce Solutions Brazos Valley Board
3991 East 29th Street
Bryan, Texas 77802
Attention: Regional Planner Assistant
Potential respondents may pose written questions concerning
this RFP by e-mail. Contact Trish Buck, Program Managers at
pbuck@bvcog.org until 12:00 Noon, October 31, 2007. The contact
person for this RFP is Trish Buck (979) 595-2800.
TRD-200705043
Patricia Buck
Manager, Workforce Solutions Brazos Valley Board
Brazos Valley Council of Governments
Filed: October 22, 2007
Central Texas Regional Mobility Authority
Request for Qualications - US 290 East Toll Project
The Central Texas Regional Mobility Authority ("CTRMA"), a politi-
cal subdivision, is soliciting statements of interest and qualications
from entities interested in pursuing the development of the US 290
East Toll Project ("the Project") through a comprehensive development
agreement ("CDA"). The Project is generally described as a full con-
trolled access facility with tolled mainlanes (three in each direction) on
US 290 East from east of US 183 to east of FM 734 (Parmer Lane). The
Project will also include non-tolled frontage road lanes and the four di-
rect connector ramps located east of US 183 at the US 290 East/US 183
interchange. The entity selected for the Project, if any, will be respon-
sible for the planning, design, and construction of the Project through a
CDA and may have the opportunity to provide nancing for the Project.
The request for qualications will be available October 9, 2007. Copies
may be obtained from the CTRMA website at www.ctrma.org, or by
contacting the CTRMA Project Ofce at (512) 996-9778. Periodic up-
dates, addenda, and clarications will be posted on the CTRMA web-
site, and interested parties are responsible for monitoring the web-site
accordingly. Final responses must be received in the ofces of the
CTRMA by or before 4:00 p.m. C.S.T. November 16, 2007, to be el-
igible for consideration.
Note: For purposes of assessing the qualications of teams responding
to this RFQ and their ability to perform under a design/build CDA, it
is not necessary for respondents to propose or offer nancing for the
project. An opportunity to offer developer nancing may be available
during the RFDP phase. The CTRMA has issued a RFI related to -
nancing concepts for one or more of the CTRMA’s proposed projects.
That RFI and this RFQ are unrelated, and no entity or team is precluded
from participating in both processes.
It is the policy of the CTRMA to encourage the participation of Dis-
advantaged Business Enterprises ("DBEs"), minorities, and women in
all facets of its activities. The commitment of the proposing entity to
utilization of DBEs will be considered in the RFQ evaluation process.
Each proposing entity will be evaluated based on the criteria and
process set forth in the RFQ.
Questions concerning this RFQ may be submitted via e-mail to Wesley
M. Burford, P.E. at wburford@ctrma.org or in writing to: CTRMA,
c/o Wesley M. Burford, 301 Congress Avenue, Suite 650, Austin, TX





Central Texas Regional Mobility Authority
Filed: October 23, 2007
Ofce of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.
The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 10/29/07 - 11/04/07 is 18% for Con-
sumer1/Agricultural/Commercial2/credit through $250,000.
The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 10/29/07 - 11/04/07 is 18% for Commercial over $250,000.
1Credit for personal, family or household use.




Of¿ce of Consumer Credit Commissioner
Filed: October 22, 2007
Texas Commission on Environmental Quality
Agreed Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is December 3, 2007. Section 7.075 also requires
that the commission promptly consider any written comments received
and that the commission may withdraw or withhold approval of an AO
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission’s jurisdic-
tion or the commission’s orders and permits issued in accordance with
the commission’s regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the ap-
plicable regional ofce listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission’s central ofce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 3, 2007.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
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procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commission in writing.
(1) COMPANY: City of Collinsville; DOCKET NUMBER:
2006-0332-MWD-E; IDENTIFIER: RN101919959; LOCATION:
Collinsville, Grayson County, Texas; TYPE OF FACILITY: wastewa-
ter treatment plant; RULE VIOLATED: 30 Texas Administrative Code
(TAC) §317.4(a)(8), by failing to conduct the required annual testing
of the backow prevention device; 30 TAC §305.125(1) and Texas
Pollutant Discharge Elimination System (TPDES) Permit Number
10151001, Monitoring and Reporting Requirements Number 7(c), by
failing to report noncompliances which deviate from the permitted
efuent limitations by more than 40%; 30 TAC §305.125(1) and
§305.125(5), TPDES Permit Number 10151001, Operational Require-
ments Number 1, Efuent Limitations and Monitoring Requirements
Number 4, Permit Conditions Number 2(d), and the Code, §26.121(a),
by failing to prevent the unauthorized discharge and accumulation
of excess solids in the receiving stream; and 30 TAC §305.125(5)
and §317.4(d) and TPDES Permit Number 10151001, Operational
Requirements Number 1, by failing to ensure that all systems of col-
lection, treatment, and disposal are properly operated and maintained;
PENALTY: $24,955; Supplemental Environmental Project (SEP)
offset amount of $19,964 applied to extending rst-time sewer service
to one moderate income household and a church that are currently
utilizing older on-site septic systems in a rural area; ENFORCEMENT
COORDINATOR: Pamela Campbell, (512) 239-4493; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(2) COMPANY: Enterprise Products Operating LLC; DOCKET NUM-
BER: 2007-1190-AIR-E; IDENTIFIER: RN102615465; LOCATION:
Sutton County, Texas; TYPE OF FACILITY: natural gas compression
station; RULE VIOLATED: 30 TAC §116.110(a) and Texas Health and
Safety Code (THSC), §382.085(b) and §382.0518(a), by failing to pre-
vent an unauthorized emissions event; and 30 TAC §101.201(a)(1) and
THSC, §382.085(b), by failing to notify the commission of a reportable
emissions event; PENALTY: $5,916; ENFORCEMENT COORDINA-
TOR: Audra Ruble, (361) 825-3100; REGIONAL OFFICE: 622 South
Oakes, Suite K, San Angelo, Texas 76903-7013, (915) 655-9479.
(3) COMPANY: Oasis Pipe Line Company Texas L.P.; DOCKET
NUMBER: 2007-1206-AIR-E; IDENTIFIER: RN100220177; LO-
CATION: Prairie Lea, Caldwell County, Texas; TYPE OF FACILITY:
compressor station; RULE VIOLATED: 30 TAC §122.143(4), Gen-
eral Operating Permit Number 514, 40 Code of Federal Regulations
§63.6620(b), and THSC, §382.085(b), by failing to conduct perfor-
mance testing at a load condition within plus or minus 10% of the
100% load; PENALTY: $1,200; ENFORCEMENT COORDINATOR:
Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE: 2800 South
IH 35, Suite 100, Austin, Texas 78704-5712, (512) 339-2929.
(4) COMPANY: Southwest-Tex Leasing Co., Inc. dba Advantage
Rent-A-Car; DOCKET NUMBER: 2007-1256-AIR-E; IDENTIFIER:
RN100967777; LOCATION: El Paso, El Paso County, Texas; TYPE
OF FACILITY: gasoline dispensing station; RULE VIOLATED: 30
TAC §115.252(2) and THSC, §382.085(b), by allegedly allowing the
transfer of gasoline at a motor dispensing site which had a Reid vapor
pressure greater than seven maximum pounds per square inch abso-
lute; PENALTY: $920; ENFORCEMENT COORDINATOR: Harvey
Wilson, (512) 239-0321; REGIONAL OFFICE: 401 East Franklin
Avenue, Suite 560, El Paso, Texas 79901-1206, (915) 834-4949.
(5) COMPANY: The Premcor Rening Group, Inc.; DOCKET NUM-
BER: 2007-0956-AIR-E; IDENTIFIER: RN102584026; LOCATION:
Port Arthur, Jefferson County, Texas; TYPE OF FACILITY: petroleum
renery; RULE VIOLATED: 30 TAC §101.20(3) and §116.715(a)
and (c)(7), New Source Review Flexible Permit 6825A/PSD-TX-49,
Special Condition 5A, and THSC, §382.085(b), by failing to pre-
vent unauthorized emissions; and 30 TAC §116.110(a) and THSC,
§382.085(b) and §382.0518(a), by failing to prevent unauthorized
emissions; PENALTY: $25,250; Supplemental Environmental Project
(SEP) offset amount of $10,060 applied to South East Texas Regional
Planning Commission-West Port Arthur Home Energy Efciency
Program; ENFORCEMENT COORDINATOR: Jessica Rhodes, (512)
239-2879; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,




Texas Commission on Environmental Quality
Filed: October 23, 2007
Enforcement Orders
A default order was entered regarding Speedys Mart Incorporated dba
Speedy Mart C-Stores, formerly known as National Mart Convenience
Store, Docket No. 2003-0692-PST-E on October 15, 2007 assessing
$20,000 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Shawn Slack, Staff Attorney at (512) 239-0063, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Al-Azim Corporation dba Honey
Stop 7, Docket No. 2004-1035-PST-E on October 15, 2007 assessing
$5,250 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Becky Combs, Staff Attorney at (512) 239-6939, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Sonal Enterprises Inc. dba Stop
N Joy, Docket No. 2005-0031-PST-E on October 15, 2007 assessing
$2,850 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding N.D.N.Y. Enterprises, Inc. dbs
Chances Night Club, Docket No. 2005-1016-PWS-E on October 15,
2007 assessing $3,200 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A default order was entered regarding Pinglia and Associates Invest-
ment, L.L.C. dba Happy Food Mart, Docket No. 2005-1295-PST-E on
October 15, 2007 assessing $2,100 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Robert Mosley, Staff Attorney at (512) 239-0627, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Birdsong Fuels & Services,
L.L.C., Docket No. 2005-1524-PST-E on October 15, 2007 assessing
$2,800 in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Duval County, Docket No.
2005-1785-MSW-E on October 15, 2007 assessing $9,095 in adminis-
trative penalties.
Information concerning any aspect of this order may be obtained by
contacting Robert Mosley, Staff Attorney at (512) 239-0627, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding G. Q. Enterprises Corporation
dba Glenview Quick Mart, Docket No. 2005-1959-PST-E on October
15, 2007 assessing $1,050 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Lynn Turney, Docket No. 2006-
0121-MLM-E on October 15, 2007 assessing $3,000 in administrative
penalties.
Information concerning any aspect of this order may be obtained by
contacting Kari Gilbreth, Staff Attorney at (512) 239-1320, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding North Bengal, Inc. dba Dry
Clean Super Center, Docket No. 2006-0870-DCL-E on October 15,
2007 assessing $889 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Mary Hammer, Staff Attorney at (512) 239-2496, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A default order was entered regarding Dark Angel Investments, Inc.
dba Bet Cleaners and dba Deluxe Cleaners, Docket No. 2006-1247-
DCL-E on October 15, 2007 assessing $1,980 in administrative penal-
ties.
Information concerning any aspect of this order may be obtained by
contacting Benjamin Thompson, Staff Attorney at (512) 239-1297,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Delek Rening, Ltd., Docket
No. 2006-1433-AIR-E on October 15, 2007 assessing $288,395 in ad-
ministrative penalties with $57,679 deferred.
Information concerning any aspect of this order may be obtained by
contacting Terry Murphy, Enforcement Coordinator at (512) 239-5025,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Aesthetic Developers, Inc. dba
Fabric Care Cleaners, Docket No. 2006-1469-DCL-E on October 15,
2007 assessing $3,555 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Benjamin Thompson, Staff Attorney at (512) 239-1297,
Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
A default order was entered regarding L&L AG Products, Inc. dba De
Kalb City Cleaners, Docket No. 2006-1490-DCL-E on October 15,
2007 assessing $1,185 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Dinniah Chahin, Staff Attorney at (512) 239-0617, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding 3 Park’s Enterprises, L.L.C.
dba Lah Cleaners, Docket No. 2006-1669-DCL-E on October 15, 2007
assessing $1,067 in administrative penalties with $214 deferred.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Cardinal Towing Company, Inc.
dba Cardinal Towing & Auto Repair, Docket No.2006-1843-PST-E on
October 15, 2007 assessing $2,300 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Dinniah Chahin, Staff Attorney at (512) 239-0617, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
An agreed order was entered regarding Best Texan, Inc. dba 105 Food
Mart, Docket No. 2006-1881-PST-E on October 15, 2007 assessing
$5,850 in administrative penalties with $1,170 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239-
0577, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Montgomery County Munici-
pal Utility District No. 56, Docket No. 2006-2236-MWD-E on Octo-
ber 15, 2007 assessing $12,116 in administrative penalties with $2,423
deferred.
Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Maxim Production Co., LP,
Docket No. 2007-0009-AIR-E on October 15, 2007 assessing $3,660
in administrative penalties with $732 deferred.
Information concerning any aspect of this order may be obtained by
contacting Bryan Elliott, Enforcement Coordinator at (512) 239-6162,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Hussain Lakhani dba Hulen
Stop, Docket No. 2007-0088-PST-E on October 15, 2007 assessing
$2,050 in administrative penalties with $410 deferred.
Information concerning any aspect of this order may be obtained by
contacting Phillip DeFrancesco, Enforcement Coordinator at (817)
588-5833, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding City of Charlotte, Docket No.
2007-0122-MWD-E on October 15, 2007 assessing $8,122 in admin-
istrative penalties with $1,624 deferred.
Information concerning any aspect of this order may be obtained
by contacting Heather Brister, Enforcement Coordinator at (512)
239-1203, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Hawkins Homes, Inc., Docket
No. 2007-0126-WQ-E on October 15, 2007 assessing $3,210 in ad-
ministrative penalties with $642 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Amarillo Road Company, L.P.,
Docket No. 2007-0136-AIR-E on October 15, 2007 assessing $15,750
in administrative penalties with $3,150 deferred.
Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Bastrop County, Docket No.
2007-0143-MLM-E on October 15, 2007 assessing $10,250 in admin-
istrative penalties with $2,050 deferred.
Information concerning any aspect of this order may be obtained by
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Houston Marine Services, Inc.,
Docket No. 2007-0145-AIR-E on October 15, 2007 assessing $17,812
in administrative penalties with $3,562 deferred.
Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Southeast Kaufman Water Sup-
ply Corporation, Docket No. 2007-0146-PWS-E on October 15, 2007
assessing $1,045 in administrative penalties with $209 deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Michael Jansky dba Jansky’s
Sand & Gravel, Docket No. 2007-0156-WQ-E on October 15, 2007
assessing $2,100 in administrative penalties with $420 deferred.
Information concerning any aspect of this order may be obtained by
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Teague, Docket No.
2007-0178-MWD-E on October 15, 2007 assessing $8,280 in admin-
istrative penalties with $1,656 deferred.
Information concerning any aspect of this order may be obtained by
contacting Libby Hogue, Enforcement Coordinator at (512) 239-1165,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Richard B. Barkley, Docket No.
2007-0185-WOC-E on October 15, 2007 assessing $188 in administra-
tive penalties with $37 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Albemarle Catalysts Company
LP, Docket No. 2007-0197-AIR-E on October 15, 2007 assessing
$5,252 in administrative penalties with $1,050 deferred.
Information concerning any aspect of this order may be obtained by
contacting Roshondra Lowe, Enforcement Coordinator at (713) 767-
3500, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Katy Independent School Dis-
trict, Docket No. 2007-0199-MWD-E on October 15, 2007 assessing
$3,140 in administrative penalties with $628 deferred.
Information concerning any aspect of this order may be obtained
by contacting Heather Brister, Enforcement Coordinator at (512)
239-1203, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Motiva Enterprises LLC,
Docket No. 2007-0203-AIR-E on October 15, 2007 assessing $14,085
in administrative penalties with $2,817 deferred.
Information concerning any aspect of this order may be obtained by
contacting Daniel Siringi, Enforcement Coordinator at (409) 899-8799,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Ron Stuard dba Pecos River
Crossing, Docket No. 2007-0205-PST-E on October 15, 2007 assess-
ing $2,250 in administrative penalties with $450 deferred.
Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding ExxonMobil Oil Corporation,
Docket No. 2007-0210-AIR-E on October 15, 2007 assessing $24,139
in administrative penalties with $4,827 deferred.
Information concerning any aspect of this order may be obtained by
contacting Lindsey Jones, Enforcement Coordinator at (512) 239-4930,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Rice Water Supply and Sewer
Service Corporation, Docket No. 2007-0229-MWD-E on October 15,
2007 assessing $13,100 in administrative penalties with $2,620 de-
ferred.
Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding BFI Waste Services of Texas,
LP dba Allied Waste Services of Houston, Docket No. 2007-0231-
IHW-E on October 15, 2007 assessing $1,100 in administrative penal-
ties with $220 deferred.
Information concerning any aspect of this order may be obtained by
contacting Colin Barth, Enforcement Coordinator at (512) 239-0068,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Parker-Hannin Corporation,
Docket No. 2007-0232-AIR-E on October 15, 2007 assessing $3,672
in administrative penalties with $734 deferred.
Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
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An agreed order was entered regarding I. 35 Sandpit, Inc., Docket No.
2007-0237-MLM-E on October 15, 2007 assessing $8,560 in adminis-
trative penalties with $1,712 deferred.
Information concerning any aspect of this order may be obtained
by contacting Marlin Bullard, Enforcement Coordinator at (254)
761-3038, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Darling International Inc.,
Docket No. 2007-0239-AIR-E on October 15, 2007 assessing $1,100
in administrative penalties with $220 deferred.
Information concerning any aspect of this order may be obtained by
contacting Lindsey Jones, Enforcement Coordinator at (512) 239-4930,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding BASF Corporation, Docket No.
2007-0247-AIR-E on October 15, 2007 assessing $18,100 in adminis-
trative penalties with $3,620 deferred.
Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding El Paso Press/Box, Inc., Docket
No. 2007-0249-MSW-E on October 15, 2007 assessing $7,500 in ad-
ministrative penalties with $1,500 deferred.
Information concerning any aspect of this order may be obtained by
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding John Wayne Green, Docket No.
2007-0251-LII-E on October 15, 2007 assessing $625 in administrative
penalties with $125 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Los Betos Caliche Pit, L.L.C.,
Docket No. 2007-0273-MSW-E on October 15, 2007 assessing $1,000
in administrative penalties with $200 deferred.
Information concerning any aspect of this order may be obtained
by contacting Marlin Bullard, Enforcement Coordinator at (254)
761-3038, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Georgetown Independent
School District, Docket No. 2007-0282-EAQ-E on October 15, 2007
assessing $24,000 in administrative penalties with $4,800 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Flint Hills Resources, LP,
Docket No. 2007-0297-AIR-E on October 15, 2007 assessing $12,150
in administrative penalties with $2,430 deferred.
Information concerning any aspect of this order may be obtained by
contacting Audra Ruble, Enforcement Coordinator at (361) 825-3126,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Memorial Point Utility District,
Docket No. 2007-0300-MWD-E on October 15, 2007 assessing $3,340
in administrative penalties with $668 deferred.
Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding City of Hamilton, Docket No.
2007-0307-PWS-E on October 15, 2007 assessing $3,124 in adminis-
trative penalties.
Information concerning any aspect of this order may be obtained by
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at
(512) 239-1482, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding North Milam Water Supply Cor-
poration, Docket No. 2007-0309-MLM-E on October 15, 2007 assess-
ing $4,266 in administrative penalties with $853 deferred.
Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 490-
3096, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Albemarle Corporation, Docket
No. 2007-0316-AIR-E on October 15, 2007 assessing $10,000 in ad-
ministrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Lighthouse Land Ventures,
Ltd., Docket No. 2007-0330-EAQ-E on October 15, 2007 assessing
$58,000 in administrative penalties with $11,600 deferred.
Information concerning any aspect of this order may be obtained by
contacting Lynley Doyen, Enforcement Coordinator at (512) 239-1364,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding City of Grandview, Docket No.
2007-0344-MWD-E on October 15, 2007 assessing $5,700 in admin-
istrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Heather Brister, Enforcement Coordinator at (512)
239-1203, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Seven Heights Corporation dba
Mobil 1 Lube Express, Docket No. 2007-0348-PST-E on October 15,
2007 assessing $5,500 in administrative penalties with $1,100 deferred.
Information concerning any aspect of this order may be obtained by
contacting Phillip DeFrancesco, Enforcement Coordinator at (817)
588-5833, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Northeast Washington County
Water Supply Corporation, Docket No. 2007-0349-PWS-E on Octo-
ber 15, 2007 assessing $3,727 in administrative penalties with $745
deferred.
Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
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An agreed order was entered regarding Jerry Long, Docket No. 2007-
0350-SLG-E on October 15, 2007 assessing $1,590 in administrative
penalties with $318 deferred.
Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Shaded Lane Water Company,
Inc., Docket No. 2007-0351-PWS-E on October 15, 2007 assessing
$472 in administrative penalties with $94 deferred.
Information concerning any aspect of this order may be obtained by
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at
(512) 239-1482, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Huntsman Petrochemical Cor-
poration, Docket No. 2007-0360-AIR-E on October 15, 2007 assessing
$7,925 in administrative penalties.
Information concerning any aspect of this order may be obtained
by contacting Jessica Rhodes, Enforcement Coordinator at (512)
239-2879, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding G & W Water Supply Corpo-
ration, Docket No. 2007-0378-PWS-E on October 15, 2007 assessing
$840 in administrative penalties with $168 deferred.
Information concerning any aspect of this order may be obtained by
contacting Epifanio Villareal, Enforcement Coordinator at (210) 403-
4033, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding City of Annona, Docket No.
2007-0411-MWD-E on October 15, 2007 assessing $4,830 in admin-
istrative penalties with $966 deferred.
Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Ballater, Ltd., Docket No.
2007-0451-WQ-E on October 15, 2007 assessing $2,700 in adminis-
trative penalties with $540 deferred.
Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Explorer Pipeline Company,
Docket No. 2007-0503-AIR-E on October 15, 2007 assessing $3,240
in administrative penalties with $648 deferred.
Information concerning any aspect of this order may be obtained by
contacting Daniel Siringi, Enforcement Coordinator at (409) 899-8799,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Owens Corning, Docket No.
2007-0537-AIR-E on October 15, 2007 assessing $2,925 in adminis-
trative penalties with $585 deferred.
Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding James Lynch, Docket No.
2007-0643-MSW-E on October 15, 2007 assessing $1,050 in admin-
istrative penalties with $210 deferred.
Information concerning any aspect of this order may be obtained by
contacting Dana Shuler, Enforcement Coordinator at (512) 239-2505,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Magnum Blue Ribbon Feeds,
Inc., Docket No. 2007-0680-AIR-E on October 15, 2007 assessing
$2,500 in administrative penalties.
Information concerning any aspect of this order may be obtained by
contacting Sandy VanCleave, Enforcement Coordinator at (512) 239-
2670, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
An agreed order was entered regarding Ashler Oaks, LLC, Docket No.
2007-0687-WQ-E on October 15, 2007 assessing $1,875 in adminis-
trative penalties with $375 deferred.
Information concerning any aspect of this order may be obtained
by contacting Merrilee Hupp, Enforcement Coordinator at (512)
239-4490, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
An agreed order was entered regarding Airborn, Inc., Docket No.
2007-0835-IHW-E on October 15, 2007 assessing $3,000 in adminis-
trative penalties with $600 deferred.
Information concerning any aspect of this order may be obtained by
contacting Colin Barth, Enforcement Coordinator at (512) 239-0068,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
An agreed order was entered regarding Swift Beef Company, Docket
No. 2007-0906-AIR-E on October 15, 2007 assessing $1,050 in ad-
ministrative penalties with $210 deferred.
Information concerning any aspect of this order may be obtained by
contacting Dana Shuler, Enforcement Coordinator at (512) 239-2505,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
A eld citation was entered regarding Grant Road Enterprises, LLC
dba Chevron Mini Mart 5, Docket No. 2007-0894-PST-E on October
15, 2007 assessing $875 in administrative penalties.
Information concerning any aspect of this citation may be obtained by
contacting Marcela Garza, Field Investigator at (512) 239-0363, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A eld citation was entered regarding Gavin Steel Fabricating, Inc.,
Docket No. 2007-0842-WQ-E on October 15, 2007 assessing $875 in
administrative penalties.
Information concerning any aspect of this citation may be obtained by
contacting Marcela Garza, Field Investigator at (512) 239-0363, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
A eld citation was entered regarding South-Tex Concrete, Inc.,
Docket No. 2007-0895-WQ-E on October 15, 2007 assessing $875 in
administrative penalties.
Information concerning any aspect of this citation may be obtained by
contacting Marcela Garza, Field Investigator at (512) 239-0363, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.




Texas Commission on Environmental Quality
Filed: October 24, 2007
Notice of Costs to Administer the Voluntary Cleanup Program
In accordance with Solid Waste Disposal Act, §361.613, Subchapter
S, the executive director of the Texas Commission on Environmental
Quality (TCEQ or commission) shall calculate and publish annually
the commission’s costs to administer the Voluntary Cleanup Program.
The Innocent Owner/Operator Program, based on authority from Solid
Waste Disposal Act, §361.752(b), shall also calculate and publish an-
nually a rate established for the purposes of identifying the costs recov-
erable by the commission. The TCEQ is publishing the hourly billing
rate of $107 for both the Voluntary Cleanup Program and the Innocent
Owner/Operator Program for Fiscal Year 2008.
The Voluntary Cleanup and the Innocent Owner/Operator Program
are implemented by the same TCEQ staff. Therefore, a single hourly
billing rate for both programs was derived from current projections
for salaries plus the fringe benet rate and the indirect cost rate, less
federal funding and application fees, divided by the estimated hours
to complete program tasks. The hourly rate for the two programs was
calculated and then rounded to a whole dollar amount. Billable salary
hours were derived by subtracting the release time hours from the
total available hours and a further reduction of 34.25% to account for
non-site specic hours. The release time includes sick leave, jury duty,
holidays, etc., and is set at 18.72% (actual rate for Fiscal Year 2007).
The current fringe benet rate is 26.25%. Fringe benets include
retirement, social security, and insurance expenses and are calculated
at a rate that applies to the agency as a whole. The indirect cost rate
is 31.57%. Indirect costs include allowable overhead expenses and
are also calculated at a rate that applies to the whole agency. The
billing process for Fiscal Year 2008 will use the hourly billing rate
of $107 for both the Voluntary Cleanup Program and the Innocent
Owner/Operator Program and will not be adjusted. All travel-related
expenses will be billed as a separate expense. After an applicant’s
initial $1,000 application fee has been expended by the Innocent
Owner/Operator Program or the Voluntary Cleanup Program review
and oversight, invoices will be sent to the applicant on a monthly basis
for payment of additional program expenses.
Federal funding of the Voluntary Cleanup Program and the Innocent
Owner/Operator Program for Fiscal Year 2008 was received and ap-
proved on September 19, 2007. The funding is for the continued de-
velopment and enhancement of the Voluntary Cleanup Program and the
Innocent Owner/Operator Program.
For more information, please contact Mr. Jay Carsten, P.G., Environ-
mental Cleanup II, Remediation Division, Texas Commission on En-
vironmental Quality, MC 221, 12100 Park 35 Circle, Austin, Texas




Texas Commission on Environmental Quality
Filed: October 23, 2007
Notice of District Petition
Notices issued October 23, 2007
TCEQ Internal Control No. 06222007-D02; Wynne/Jackson Dun-
can Tract, LP, Texas Capital Bank, N.A., and Richard K. Duncan,
Sr., Trustee (Petitioners) led a petition for creation of Galveston
County Municipal Utility District No. 72 (District) with the Texas
Commission on Environmental Quality (TCEQ). The petition was
led pursuant to Article XVI, Section 59 of the Constitution of the
State of Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas
Administrative Code Chapter 293; and the procedural rules of the
TCEQ. The petition states the following: (1) the Petitioners are the
holders of title to a majority in value of the land to be included in
the proposed District; (2) there is one lien holder on the property to
be included in the proposed District, and the lien holder is one of the
petitioners to the creation of the proposed District; (3) the proposed
District will contain approximately an area of 537.92 acres located
within Galveston County, Texas; and (4) the proposed District is
within the corporate boundaries of the City of League City, Texas, and
no portion of land within the proposed District is within the corporate
limits or extraterritorial jurisdiction of any other city, town or village
in Texas. By Resolution No. 2006-28, effective July 11, 2006, the City
of League City, Texas, gave its consent to the creation of the proposed
District. According to the petition, the Petitioners have conducted
a preliminary investigation to determine the cost of the project and
from the information available at the time, the cost of the project is
estimated to be approximately $45,100,000.
TCEQ Internal Control No. 06192007-D02; White Rock Water Supply
Corporation (Petitioner) has led a petition with the Texas Commission
on Environmental Quality (TCEQ) to convert White Rock Water Sup-
ply Corporation to White Rock Special Utility District (District), to
transfer Certicate of Convenience and Necessity (CCN) No. 12547
from White Rock Water Supply Corporation to White Rock Special
Utility District. White Rock Special Utility District’s business address
will be: 841 LCR 463, Mexia, Texas 76667. The petition was led
pursuant to Chapters 49 and 65 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The nature and purpose of the petition are for the conversion of White
Rock Water Supply Corporation and the organization, creation and es-
tablishment of White Rock Special Utility District under the provisions
of Article XVI, Section 59, Texas Constitution, and Chapter 65 of the
Texas Water Code, as amended. The District shall have the purposes
and powers provided in Chapter 65 of the Texas Water Code, and CCN
No. 12547 shall be transferred as provided in Chapter 13, of the Texas
Water Code, as amended. The nature of the services presently per-
formed by White Rock Water Supply Corporation is to purchase, own,
hold, lease and otherwise acquire sources of water supply; to build,
operate and maintain facilities for the transportation of water; and to
sell water to individual members, towns, cities, private businesses, and
other political subdivisions of the State. The nature of the services pro-
posed to be provided by White Rock Special Utility District is to pur-
chase, own, hold, lease, and otherwise acquire sources of water supply;
to build, operate, and maintain facilities for the storage, treatment, and
transportation of water; and to sell water to individuals, towns, cities,
private business entities and other political subdivisions of the State.
Additionally, it is proposed that the District will protect, preserve and
restore the purity and sanitary condition of the water within the Dis-
trict. It is anticipated that conversion will have no adverse effects on
the rates and services provided to the customers. The proposed Dis-
trict is located in Limestone County and will contain approximately
37,172 acres (20.18 square miles). The territory to be included within
the proposed District includes all of the singularly certied service area
covered by CCN No. 12547. CCN No. 12547 will be transferred after
a positive conrmation election.
INFORMATION SECTION
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To view the complete issued notice, view the notice on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is led within 30 days after the newspaper publica-
tion of the notice. To request a contested case hearing, you must submit
the following: (1) your name (or for a group or association, an ofcial
representative), mailing address, daytime phone number, and fax num-
ber, if any; (2) the name of the Petitioner and the TCEQ Internal Control
Number; (3) the statement "I/we request a contested case hearing;" (4) a
brief description of how you would be affected by the petition in a way
not common to the general public; and (5) the location of your property
relative to the proposed District’s boundaries. You may also submit
your proposed adjustments to the petition. Requests for a contested
case hearing must be submitted in writing to the Ofce of the Chief
Clerk at the address provided in the information section below. The
Executive Director may approve the petition unless a written request
for a contested case hearing is led within 30 days after the newspaper
publication of this notice. If a hearing request is led, the Executive
Director will not approve the petition and will forward the petition and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting. If a contested case hearing is held,
it will be a legal proceeding similar to a civil trial in state district court.
Written hearing requests should be submitted to the Ofce of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, at the same address. For additional informa-
tion, individual members of the general public may contact the Districts
Review Team, at (512) 239-4691. Si desea información en Español,
puede llamar al (512) 239-0200. General information regarding TCEQ




Texas Commission on Environmental Quality
Filed: October 24, 2007
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP or
requests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), §7.075 this notice of the proposed order and the oppor-
tunity to comment is published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is December 3, 2007. The commission will consider
any written comments received and the commission may withdraw or
withhold approval of a DO if a comment discloses facts or considera-
tions that indicate that consent to the proposed DO is inappropriate, im-
proper, inadequate, or inconsistent with the requirements of the statutes
and rules within the commission’s jurisdiction, or the commission’s or-
ders and permits issued in accordance with the commission’s regula-
tory authority. Additional notice of changes to a proposed DO is not
required to be published if those changes are made in response to writ-
ten comments.
A copy of each proposed DO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 3, 2007.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The commission’s attorneys are available to discuss
the DOs and/or the comment procedure at the listed phone numbers;
however, §7.075 provides that comments on the DOs shall be submit-
ted to the commission in writing.
(1) COMPANY: B & F and Sons, LLC dba B & F Exxon; DOCKET
NUMBER: 2005-1945-PST-E; TCEQ ID NUMBER: RN101532984;
LOCATION: 4942 North Interstate 45, Ennis, Ellis County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §37.815(a) and (b), by failing to demon-
strate acceptable nancial assurance for taking corrective action and
for compensating third parties for bodily injury and property damage
caused by accidental releases arising from the operation of petroleum
underground storage tanks (USTs); PENALTY: $3,210; STAFF AT-
TORNEY: Jacquelyn Boutwell, Litigation Division, MC 175, (512)
239-5846; REGIONAL OFFICE: Dallas-Fort Worth Regional Ofce,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(2) COMPANY: Bipin Patel dba M & B Food Store; DOCKET
NUMBER: 2004-0740-PST-E; TCEQ ID NUMBER: RN101838902;
LOCATION: 708 North Raguet, Lufkin, Angelina County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §334.10(b)(1), by failing to maintain
legible copies of all required records regarding the UST system in a
secure location on the premises so as to be readily accessible by the
system operator and TCEQ personnel; 30 TAC §334.72, by failing to
report a suspected release from a UST to the TCEQ within 24 hours;
and 30 TAC §334.74, by failing to report a suspected release from
a UST to the TCEQ within 30 days; PENALTY: $15,000; STAFF
ATTORNEY: James Sallans, Litigation Division, MC 175, (512)
239-2053; REGIONAL OFFICE: Beaumont Regional Ofce, 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.
(3) COMPANY: Circle K Stores, Inc.; DOCKET NUMBER:
2006-1312-AIR-E; TCEQ ID NUMBER: RN102777497; LOCA-
TION: 1500 George Dieter Drive, El Paso, El Paso County, Texas;
TYPE OF FACILITY: gasoline dispensing station; RULES VIO-
LATED: 30 TAC §115.252(2) and Texas Health and Safety Code
(THSC), §382.085(b), by failing to comply with the maximum 7.0
pounds per square inch absolute Reid Vapor Pressure requirements
during the control period of June 1 - September 16, 2006; PENALTY:
$1,000; STAFF ATTORNEY: Jacquelyn Boutwell, Litigation Di-
vision, MC 175, (512) 239-5846; REGIONAL OFFICE: El Paso
Regional Ofce, 401 East Franklin Avenue, Suite 560, El Paso, Texas
79901-1212, (915) 834-4949.
(4) COMPANY: Dusty L. Turner; DOCKET NUMBER: 2007-0408-
LII-E; TCEQ ID NUMBER: RN103660445; LOCATION: 220 Davis
St., Gainesville, Cooke County, Texas; TYPE OF FACILITY: land-
scape irrigation installation operation; RULES VIOLATED: 30 TAC
§30.5(a) and (b) and §334.4(a), Texas Water Code (TWC), §37.003,
and Texas Occupations Code, §1903.251, by failing to hold an irriga-
tor license prior to selling, designing, consulting, installing, maintain-
ing, altering, repairing, or servicing an irrigation system and represent-
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ing to the public that he could perform a service for which a license
is required; PENALTY: $750; STAFF ATTORNEY: Barham Richard,
Litigation Division, MC 175, (512) 239-0107; REGIONAL OFFICE:
Dallas-Fort Worth Regional Ofce, 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
(5) COMPANY: FKD Enterprises Inc. dba Lucky Seven Food Mart;
DOCKET NUMBER: 2007-0728-PST-E; TCEQ ID NUMBER:
RN101765089; LOCATION: 5925 South Flores Street, San Antonio,
Bexar County, Texas; TYPE OF FACILITY: convenience store with re-
tail sales of gasoline; RULES VIOLATED: 30 TAC §334.50(b)(1)(A),
by failing to monitor the UST system at a frequency of at least once
every month (not to exceed 35 days between each monitoring), in a
manner which would detect a release; 30 TAC §334.10(b), by failing
to maintain records pertaining to the UST system and to provide those
records to commission personnel upon request; 30 TAC §334.48(c)
and TCEQ Agreed Order Docket No. 2002-1035-PST-E, Section
IV, Paragraph 2.a.i., and 2.b., by failing to conduct effective manual
or automatic inventory control procedures for all USTs involved in
the retail sale of petroleum substances used as a motor fuel; and 30
TAC §334.49(c)(4), by failing to have the cathodic protection system
inspected and tested for operability and adequacy of protection at a
frequency of at least once every three years; PENALTY: $14,300;
STAFF ATTORNEY: Anna Cox, Litigation Division, MC 175, (512)
239-0974; REGIONAL OFFICE: San Antonio Regional Ofce, 14250
Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(6) COMPANY: Flash Mart Stores, Inc.; DOCKET NUMBER: 2004-
0250-PST-E; TCEQ ID NUMBER: RN102318631; LOCATION: 8817
Clark Road, Dallas, Dallas County, Texas; TYPE OF FACILITY: con-
venience store with retail sales of gasoline; RULES VIOLATED: 30
TAC §115.242(3)(J) and (L) and THSC, §382.003(12), by failing to
have a gasket for the dust cap on the supreme unleaded dry break vapor
valve and by failing to have a nozzle for the regular unleaded dispenser
Number 4 that is certied by California Air Resource Board (CARB);
PENALTY: $1,160; STAFF ATTORNEY: James Sallans, Litigation
Division, MC 175, (512) 239-2053; REGIONAL OFFICE: Dallas-Fort
Worth Regional Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-
6951, (817) 588-5800.
(7) COMPANY: IZ, Inc. dba IZ Food Mart; DOCKET NUMBER:
2006-1825-PST-E; TCEQ ID NUMBER: RN102239035; LOCA-
TION: 699 West Renner Road, Richardson, Collin County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULES VIOLATED: 30 TAC §115.244(l) and (3) and THSC,
§382.085(b), by failing to conduct daily and monthly inspections
of the Stage II vapor recovery system; 30 TAC §115.248(1) and
THSC, §382.085(b), by failing to ensure that at least one Station
representative received training in the operation and maintenance
of the Stage II vapor recovery system; 30 TAC §115.246(1) and (3)
and THSC, §382.085(b), by failing to maintain records on-site of all
required Stage I and Stage II records pertaining to a UST system and
make immediately available for inspection by commission personnel;
30 TAC §115.242(3)(A) and (9) and THSC, §382.085(b), by failing
to provide and maintain the Stage II vapor recovery system in proper
operating condition, as specied by the manufacturer and/or any
applicable CARB Executive Order(s), and free of defects that would
impair the effectiveness of the system, including, but not limited
to absence or disconnection of any component that is a part of the
approved system and by failing to post operating instructions con-
spicuously on the front of each gasoline dispensing pump equipped
with a Stage II vapor recovery system; 30 TAC §334.50(a)(1)(A)
and TWC, §26.3475(c)(1), by failing to provide a method of release
detection capable of detecting a release from any portion of the UST
system which contained regulated substances including tanks, piping,
and other ancillary equipment; and 30 TAC §334.48(c), by failing to
conduct effective manual or automatic inventory control procedures
for all USTs involved in the retail sale of petroleum substances
used as motor fuel each operating day; PENALTY: $25,000; STAFF
ATTORNEY: Kathleen Decker, Litigation Division, MC 175, (512)
239-6500; REGIONAL OFFICE: Dallas-Fort Worth Regional Ofce,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.
(8) COMPANY: Jack D. Daniel dba Jack Daniel’s Automotive;
DOCKET NUMBER: 2002-0099-PST-E; TCEQ ID NUMBER:
RN101750057; LOCATION: 801 North Highway 288 B, Clute, Bra-
zoria County, Texas; TYPE OF FACILITY: USTs used in conjunction
with retail sales of gasoline; RULES VIOLATED: 30 TAC §334.21,
by failing to pay outstanding petroleum storage tank fees for the Fiscal
Years 1988 - 2001; PENALTY: $1,100; STAFF ATTORNEY: James
Sallans, Litigation Division, MC 175, (512) 239-2053; REGIONAL
OFFICE: Houston Regional Ofce, 5425 Polk Street, Suite H, Hous-
ton, Texas 77023, (713) 767-3500.
(9) COMPANY: Kevin G. Love; DOCKET NUMBER: 2006-1859-
LII-E; TCEQ ID NUMBER: RN103246807; LOCATION: 113 Jeff
Acres Road, Mabank, Henderson County, Texas; TYPE OF FACIL-
ITY: landscape irrigation business; RULES VIOLATED: 30 TAC
§344.4 and §30.5(a) and (b), TWC, §37.003, and Texas Occupations
Code, §1903.251, by failing to hold an irrigator license prior to selling,
designing, consulting, installing, maintaining, altering, repairing, or
servicing an irrigation system; PENALTY: $250; STAFF ATTOR-
NEY: Ben Thompson, Litigation Division, MC 175, (512) 239-1297;
REGIONAL OFFICE: Tyler Regional Ofce, 2916 Teague Drive,
Tyler, Texas 75701-3756, (903) 535-5100.
(10) COMPANY: Larry Smith; DOCKET NUMBER: 2006-1867-LII-
E; TCEQ ID NUMBER: RN105087522; LOCATION: 5576 Stone
Creek Drive, Sanger, Denton County, Texas; TYPE OF FACILITY:
landscaping business; RULES VIOLATED: 30 TAC §30.5(a) and
§344.4(a), TWC, §37.003, and Texas Occupations Code §1903.251,
by failing to hold an irrigation license prior to selling, designing,
consulting, installing, maintaining, altering, repairing, or servicing
an irrigation system, and by representing to the public that he could
perform a service for which a license is required; PENALTY: $250;
STAFF ATTORNEY: Ben Thompson, Litigation Division, MC 175,
(512) 239-1297; REGIONAL OFFICE: Dallas-Fort Worth Regional
Ofce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.
(11) COMPANY: Louie Keen dba FM 1993 Mobil; DOCKET
NUMBER: 2004-0861-PST-E; TCEQ ID NUMBER: RN104074299;
LOCATION: Interstate Highway 30 and Exit 170, Cookville, Titus
County, Texas; TYPE OF FACILITY: non operational retail gasoline
service station; RULES VIOLATED: 30 TAC §334.47(a)(2) and
§334.54(d)(2) and (b)(2), by failing to remove from service any
existing UST system that was not brought into timely compliance
with upgrade requirements no later than 60 days after the prescribed
implementation date of December 22, 1998; 30 TAC §334.49(a)(1)
and §334.54(c)(1), by failing to provide corrosion protection for the
UST system; 30 TAC §334.50(a)(1)(A) and §334.54(c)(2) and TWC,
§26.3475(c)(1), by failing to provide release detection for the UST
system; 30 TAC §37.815(a) and (b), by failing to demonstrate nancial
assurance for taking corrective action and for compensating third
parties for bodily injury and property damage caused by accidental
releases arising from the UST system; 30 TAC §334.7(d)(3), by
failing to amend his UST registration within 30 days from the date
of becoming aware of changes or additional information regarding
the USTs; and 30 TAC §334.49(a)(1) and §334.54(c)(1) and TWC,
§26.3475(d), by failing to provide corrosion protection for the UST
system; PENALTY: $35,700; STAFF ATTORNEY: James Sallans,
Litigation Division, MC 175, (512) 239-2053; REGIONAL OFFICE:
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Tyler Regional Ofce, 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535-5100.
(12) COMPANY: Rocky Hunt; DOCKET NUMBER: 2007-0587-
LII-E; TCEQ ID NUMBER: RN105179105; LOCATION: 376 Fossil
Hills Loop, Spring Branch, Comal County, Texas; TYPE OF FACIL-
ITY: landscape irrigation business; RULES VIOLATED: 30 TAC
§30.5(a) and §344.4(a), TWC, §37.003, and Texas Occupations Code,
§1903.251, by failing to hold an irrigator license prior to selling,
designing, consulting, installing, maintaining, altering, repairing, or
servicing an irrigation system; PENALTY: $250; STAFF ATTOR-
NEY: Anna Cox, Litigation Division, MC 175, (512) 239-0974;
REGIONAL OFFICE: San Antonio Regional Ofce, 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.
(13) COMPANY: Yetta Hustead dba High Five; DOCKET NUM-
BER: 2006-1944-PWS-E; TCEQ ID NUMBER: RN101221240;
LOCATION: 7805 Farm to Market Road 2918, Brazoria, Brazoria
County, Texas; TYPE OF FACILITY: public water supply; RULES
VIOLATED: 30 TAC §290.109(c)(2)(A)(i) and §290.122(c)(2)(B) and
THSC, §341.033(d), by failing to conduct routine bacteriological mon-
itoring of the public water supply during the months of September and
November of 2004 and June of 2005, and by failing to provide public
notication of the failure to conduct monthly bacteriological sampling
for the months of September and November of 2004, and June of
2005; 30 TAC §290.109(c)(3)(A)(ii) and §290.122(c)(2)(B), by failing
to collect four repeat samples following each total coliform-positive
sample found on a routine sample during the month of August 2005,
and by failing to provide public notication of the failure to collect
and submit the appropriate number of repeat samples for the month of
August 2005; 30 TAC §290.109(c)(2)(F) and §290.122(c)(2)(B), by
failing to collect at least ve distribution samples the month following
a total coliform-positive result during the month of September 2005,
and by failing to provide public notication of the failure to collect
and submit the appropriate number of distribution samples for the
month of September 2005; and Docket Number 2000-0385-PWS-E,
by failing to pay an outstanding administrative penalty as required
by a Commission Order; PENALTY: $1,755; STAFF ATTORNEY:
Ben Thompson, Litigation Division, MC 175, (512) 239-1297; RE-
GIONAL OFFICE: Houston Regional Ofce, 5425 Polk Street, Suite




Texas Commission on Environmental Quality
Filed: October 23, 2007
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date on
which the public comment period closes, which in this case is Decem-
ber 3, 2007. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permits issued in accordance with the commission’s regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.
A copy of each proposed AO is available for public inspection at both
the commission’s central ofce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional ofce listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central ofce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on December 3, 2007.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, §7.075 provides that comments on an AO shall be submitted to
the commission in writing.
(1) COMPANY: COMPANY: Honey Stop Food Marts, Inc. for-
merly known as Honey Stop Properties, Inc.; DOCKET NUMBER:
2003-0971-PST-E; TCEQ ID NUMBERS: RN102828274 and
RN102456613; LOCATIONS: 401 South Eastman Road, (Honey
Stop Food Mart No. 3, PST Facility No. 54757) and 1708 Mobberly,
(Honey Stop Food Mart No. 17, PST Facility No. 8098), Longview,
Gregg County, Texas; TYPE OF FACILITIES: two convenience stores
with retail sales of gasoline; RULES VIOLATED: 30 TAC §334.72(3),
at Facility Numbers 3 and 17, by failing to report to the commission
a suspected release from a UST within 24 hours of discovery of the
suspected release; 30 TAC §334.74, at Facility Nos. 3 and 17, by
failing to conduct release investigation and conrmation steps within
30 days of discovery of a suspected release; 30 TAC §334.51(b)(2)(C)
and Texas Water Code (TWC), §26.3475(c)(2), at Facility No. 3, by
failing to equip each tank with a valve or other device designed to
automatically shut off the ow of regulated substances into the tank
when the liquid level in the tank reached no higher than 95% capacity;
30 TAC §334.76(2), at Facility No. 3, by failing to take immediate
action to prevent any further release of a regulated substance into the
environment, including shutting down the leaking tank system; and 30
TAC §334.50(d)(1)(B)(ii) and TWC, §26.3475(c)(1), at Facility No.
3, by failing to conduct reconciliation of detailed inventory control
records at least once each month, sufciently accurate to detect a
release which equals or exceeds the sum of 1.0% of the total substance
ow-through for the month plus 130 gallons; PENALTY: $86,400;
STAFF ATTORNEY: Kathleen Decker, Litigation Division, MC 175,
(512) 239-6500; REGIONAL OFFICE: Tyler Regional Ofce, 2916
Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.
(2) COMPANY: Thomas Marcantel; DOCKET NUMBER:
2006-0554-SLG-E; TCEQ ID NUMBER: RN103000170; LOCA-
TION: seven miles north of Normangee on Farm-to-Market Road
39, Leon County, Texas; TYPE OF FACILITY: registered sewage
sludge transporter business and property; RULES VIOLATED: 30
TAC §312.143 and §330.5(c), currently located at 30 TAC §330.15(c),
by failing to transport and deposit all sludge at a designated facility
that has authorization to receive waste; PENALTY: $2,500; STAFF
ATTORNEY: Jacquelyn Boutwell, Litigation Division, MC 175, (512)
239-5846; REGIONAL OFFICE: Waco Regional Ofce, 6801 Sanger




Texas Commission on Environmental Quality
Filed: October 23, 2007
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Notice of Opportunity to Comment on Shut Down/Default
Orders of Administrative Enforcement Actions
The Texas Commission on Environmental Quality (commission)
staff is providing an opportunity for written public comment on the
listed Shutdown/Default Orders (S/DOs). Texas Water Code (TWC),
§26.3475 authorizes the commission to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with
release detection, spill and overll prevention, and/or, after December
22, 1998, cathodic protection regulations of the commission, until such
time as the owner/operator brings the UST system into compliance
with those regulations. The commission proposes a Shutdown Order
after the owner or operator of a UST facility fails to perform required
corrective actions within 30 days after receiving notice of the release
detection, spill and overll prevention, and/or, after December 22,
1998, cathodic protection violations documented at the facility. The
commission proposes a Default Order when the staff has sent an
executive director’s preliminary report and petition (EDPRP) to an
entity outlining the alleged violations; the proposed penalty; and the
proposed technical requirements necessary to bring the entity back
into compliance; and the entity fails to request a hearing on the matter
within 20 days of its receipt of the EDPRP or requests a hearing and
fails to participate at the hearing. In accordance with TWC, §7.075,
this notice of the proposed order and the opportunity to comment is
published in the Texas Register no later than the 30th day before the
date on which the public comment period closes, which in this case
is December 3, 2007. The commission will consider any written
comments received and the commission may withdraw or withhold
approval of a S/DO if a comment discloses facts or considerations that
indicate that consent to the proposed S/DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or the commission’s orders
and permits issued in accordance with the commission’s regulatory
authority. Additional notice of changes to a proposed S/DO is not
required to be published if those changes are made in response to
written comments.
Copies of each of the proposed S/DO is available for public inspection
at both the commission’s central ofce, located at 12100 Park 35 Cir-
cle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and
at the applicable regional ofce listed as follows. Written comments
about the S/DO shall be sent to the attorney designated for the S/DO
at the commission’s central ofce at P.O. Box 13087, MC 175, Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on December
3, 2007. Written comments may also be sent by facsimile machine to
the attorney at (512) 239-3434. The commission attorneys are avail-
able to discuss the S/DOs and/or the comment procedure at the listed
phone numbers; however, comments on the S/DOs shall be submitted
to the commission in writing.
(1) COMPANY: Plain-O-Gas, Inc. dba Fina; DOCKET NUMBER:
2006-0321-PST-E; TCEQ ID NUMBER: RN101542512; LOCA-
TION: 1421 North Central Expressway, Plano, Collin County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULES VIOLATED: 30 TAC §334.10(b), by failing to maintain
the underground storage tank (UST) records as required; 30 TAC
§115.244(2) and (3) and Texas Health and Safety Code (THSC),
§382.085(b), by failing to conduct daily and monthly inspections of
the Stage II vapor recovery system; 30 TAC §115.248(1) and THSC,
§382.085(b), by failing to provide Stage II in-house training to all cur-
rent employees to make each of them aware of the purposes and correct
operating procedures of the Stage II equipment; 30 TAC §115.246(1)
and (3) and THSC, §382.085(b), by failing to have a current copy of
the California Air Resources Board (CARB) Executive Order for the
Stage II vapor recovery system, and by failing to have the Stage II
vapor recovery system maintenance records available for review by
TCEQ personnel; 30 TAC §115.245(2) and THSC, §382.085(b), by
failing to verify proper operation of the Stage II equipment at least
once every 12 months; 30 TAC §115.242(3)(A), (3)(L), and (9) and
THSC, §382.085(b), by failing to maintain the Stage II vapor recovery
system in proper operating condition, as specied by the manufacturer
and/or any applicable CARB Executive Order(s), and free of defects
that would impair the effectiveness of the system, including but not
limited to absence or disconnection of any component that is a part
of the approved system; 30 TAC §334.49(c)(4) and Texas Water
Code (TWC), §26.3475(d), by failing to have the corrosion protection
system inspected and tested at least once every three years; 30 TAC
§334.50(a)(1)(A), (b)(2), and (b)(2)(A)(i)(III) and TWC, §26.3475(a)
and (c)(1), by failing to provide a method of release detection capable
of detecting a release from any portion of the UST system which
contains regulated substances, including tanks, piping, and other
ancillary equipment, and by failing to conduct proper release detection
for the piping associated with the UST system; and by failing to
conduct the annual line leak detector test for all line leak detectors
every 12 months; and 30 TAC §334.8(c)(4)(B), by failing to submit
a true and accurate UST registration and self-certication form to
the TCEQ; PENALTY: $23,650; STAFF ATTORNEY: Lena Roberts,
Litigation Division, MC 175, (512) 239-0019; REGIONAL OFFICE:
Dallas-Fort Worth Regional Ofce, 2309 Gravel Drive, Fort Worth,




Texas Commission on Environmental Quality
Filed: October 23, 2007
Notice of Water Quality Applications
The following notices were issued during the period of October 12,
2007 through October 18, 2007.
The following require the applicants to publish notice in a newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Ofce of the Chief Clerk,
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.
INFORMATION SECTION
THE CITY OF CENTER has applied for a major amendment to TPDES
Permit No. 10063-003 to remove efuent limitations and monitoring
requirements for Lead and Mercury. The existing permit authorizes
the discharge of treated domestic wastewater at an annual average ow
not to exceed 1.77 million gallons per day. The facility is located ap-
proximately 3,000 feet southwest of the intersection of Farm-to-Mar-
ket Road 2788 (Stardis Road) and State Highway 7 in Shelby County,
Texas.
FAULKEY GULLY MUNICIPAL UTILITY DISTRICT has applied
for a renewal of TPDES Permit No. WQ0011832001, which authorizes
the discharge of treated domestic wastewater at an annual average ow
not to exceed 1,420,000 gallons per day. The facility is located at 15503
Hermitage Oak, north of Louetta Road and west of State Highway 249,
east of North Eldridge Parkway in Harris County, Texas.
HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 230 has
applied for a renewal of TPDES Permit No. WQ0012877001, which
authorizes the discharge of treated domestic wastewater at a daily
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average ow not to exceed 760,000 gallons per day. The facility is
located approximately 3,000 feet west of Farm-to-Market Road 149
(State Highway 249) and approximately 4,000 feet south of Cypress
Creek, at 13707 Napoli Drive in Harris County, Texas.
HARRIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 74 has applied for a renewal of TPDES Permit No.
WQ0010679001, which authorizes the discharge of treated domestic
wastewater at a daily average ow not to exceed 840,000 gallons per
day. The facility is located approximately 3,500 feet west-southwest
of the intersectiion of U.S. Highway 59 and Aldine Mail Route in
Harris County, Texas.
HARRIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 99 has applied for a renewal of TPDES Permit
No. 11444-001, which authorizes the discharge of treated domestic
wastewater at a daily average ow not to exceed 225,000 gallons per
day. The facility is located on the north side of Cypress Creek near
the conuence with Lemm Gully, approximately 4,600 feet east of
Interstate Highway 45 in Harris County, Texas.
CITY OF JERSEY VILLAGE has applied for a renewal of TPDES Per-
mit No. 12681-001, which authorizes the discharge of treated domestic
wastewater at a daily average ow not to exceed 800,000 gallons per
day. The facility is located at 12103 Castlebridge Drive, approximately
0.75 miles northwest of the intersection of U.S. Highway 290 and Jones
Road and 2.0 miles southeast of the intersection of U.S. Highway 290
and Farm-to-Market Road 1960 in Harris County, Texas.
JESSE CARL WOOD has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014823001, to authorize the discharge of treated domestic waste-
water at a daily average ow not to exceed 25,000 gallons per day. The
facility is located at the intersection of County Road 306 and Dolphin
Drive in Calhoun County, Texas. The TCEQ Executive Director has
reviewed this action for consistency with the Texas Coastal Manage-
ment Program goals and policies in accordance with the regulations of
the Coastal Coordination Council, and has determined that the action
is consistent with the applicable CMP goals and policies.
LA JOYA INDEPENDENT SCHOOL DISTRICT has applied for a
new permit, Proposed Permit No. WQ0013523011, to authorize the
disposal of treated domestic wastewater at a daily average ow not
to exceed 12,000 gallons per day via non-public access low pressure
dosing drainelds with a minimum area of 44,600 square feet. The
draft permit authorizes the disposal of treated domestic wastewater at a
daily average ow not to exceed 12,000 gallons per day via non-public
access low pressure dosing drainelds with a minimum area of 120,000
square feet. This permit will not authorize a discharge of pollutants
into waters in the State. The wastewater treatment facility and disposal
site will be located at the intersection of 4 Mile Line Road and Liberty
Boulevard in Hidalgo County, Texas.
PETROLEUM COKE GRINDING, INC which receives, stores,
grinds, and ships petroleum coke, has applied for a renewal of TPDES
Permit No. WQ0001021000, which authorizes the discharge of
process area storm water and cooling tower blowdown on an inter-
mittent and ow variable basis via Outfalls 001 and 003; and storm
water runoff on an intermittent and ow variable basis via Outfall
002. The facility is located at 6203 Industrial Way, 0.5 miles north of
Navigation Boulevard at the termination of Industrial Way, on Buffalo
Bayou in the City of Houston, Harris County, Texas.
RANCH UTILITIES, L.P. has applied for a renewal of TPDES Per-
mit No. 12670-001 which authorizes the discharge of treated domestic
wastewater at a daily average ow not to exceed 175,000 gallons per
day. The facility is located approximately 2,100 feet north of Farm-to-
Market Road 1097 and 1.9 miles east-northeast of the City of Willis in
Montgomery County, Texas.
If you need more information about these permit applications or the
permitting process, please call the TCEQ Ofce of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can be found at our web site at www.tceq.state.tx.us. Si desea informa-




Texas Commission on Environmental Quality
Filed: October 24, 2007
Notice of Water Rights Applications
Notices issued October 17, 2007 through October 24, 2007.
APPLICATION NO. 12207; Rockin J Ranch Ltd., P.O. Box 2202,
Canyon Lake, TX 78133-0009, Applicant, has applied for a Water Use
Permit to maintain two existing dams and reservoirs on unnamed trib-
utaries of Kentucky Branch, Guadalupe River Basin for in-place recre-
ational use in Blanco County. The reservoirs have a combined capac-
ity of approximately 21.6 acre-feet and a combined surface area of 3.7
acres. The application and partial fees were received on May 15, 2007.
Additional information and fees were received on July 16, 2007. The
application was declared administratively complete and accepted for
ling on August 6, 2007. Written public comments and requests for a
public meeting should be submitted to the Ofce of Chief Clerk, at the
address provided in the information section below, within 30 days of
the date of newspaper publication of the notice.
APPLICATION NO. 12213; CB&I Constructors, Inc., 3752 South
Gulfway Drive, P.O. Box 440, Sabine Pass, TX 77655, Applicant,
has applied for a temporary water use permit to divert and use not
to exceed 420 acre-feet of water from the Port Arthur Ship Canal,
Neches-Trinity Coastal Basin, within a period of two years and
nine months for industrial purposes (hydrostatic testing) in Jefferson
County. The application and fees were received on May 30, 2007,
and additional information and fees were received on August 6, and
August 17, 2007. The application was declared administratively com-
plete and led with the Ofce of the Chief Clerk on August 30, 2007.
Written public comments and requests for a public meeting should be
submitted to the Ofce of Chief Clerk, at the address provided in the
information section below, by November 13, 2007.
INFORMATION SECTION
To view the complete issued notice, view the notice on our web site at
www.tceq.state.tx.us/comm_exec/cc/pub_notice.html or call the Ofce
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.
A public meeting is intended for the taking of public comment, and is
not a contested case hearing.
The Executive Director can consider approval of an application unless
a written request for a contested case hearing is led. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an ofcial representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "I/we request a contested case
hearing;" and (4) a brief and specic description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
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tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Ofce of the Chief
Clerk at the address provided in the information section below.
If a hearing request is led, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.
Written hearing requests, public comments or requests for a public
meeting should be submitted to the Ofce of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Ofce of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us. Si desea informa-




Texas Commission on Environmental Quality
Filed: October 24, 2007
Proposal for Decision
The State Ofce of Administrative Hearings issued a Proposal for De-
cision and Order to the Texas Commission on Environmental Qual-
ity on October 19, 2007, in the matter of the Executive Director of
the Texas Commission on Environmental Quality, Petitioner v. Louis
Moncus dba Moncus Sand & Gravel; SOAH Docket No. 582-07-3619;
TCEQ Docket No. 2004-1071-WQ-E. The commission will consider
the Administrative Law Judge’s Proposal for Decision and Order re-
garding the enforcement action against Louis Moncus dba Moncus
Sand & Gravel on a date and time to be determined by the Ofce of
the Chief Clerk in Room 201S of Building E, 12100 N. Interstate 35,
Austin, Texas. This posting is Notice of Opportunity to Comment on
the Proposal for Decision and Order. The comment period will end 30
days from date of this publication. Written public comments should be
submitted to the Ofce of the Chief Clerk, MC-105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087. If you have any questions or need





Texas Commission on Environmental Quality
Filed: October 24, 2007
Texas Facilities Commission
Request for Proposal
The Texas Facilities Commission (TFC), on behalf of the Texas Parks
and Wildlife Department (TPWD), announces the issuance of Request
for Proposals (RFP) 303-8-10477. TFC seeks a 5 or 10 year lease of
approximately 1,791 square feet of ofce space in Bryan or College
Station, Brazos, Texas.
The deadline for questions is November 8, 2007 and the deadline for
proposals is November 20, 2007 at 3:00 p.m. The award date is January
1, 2008. TFC reserves the right to accept or reject any or all proposals
submitted. TFC is under no legal or other obligation to execute a lease
on the basis of this notice or the distribution of a RFP. Neither this
notice nor the RFP commits TFC to pay for any costs incurred prior to
the award of a grant.
Parties interested in submitting a proposal may obtain information by
contacting TFC Purchaser Myra Beer at (512) 463-5773. A copy of the






Filed: October 18, 2007
Texas Health and Human Services Commission
Notice of Public Hearing on Proposed Medicaid Payment Rates
Hearing. The Texas Health and Human Services Commission (HHSC)
will conduct a public hearing on November 20, 2007, at 1:30 p.m., to
receive public comment on the proposed Medicaid payment rates for
seven specic laboratory services procedure codes. The public hearing
will be held in the Lone Star Conference Room of the Texas Health
and Human Services Commission, Braker Center, Building H, located
at 11209 Metric Boulevard, Austin, Texas. Entry is through Security
at the main entrance of the building, which faces Metric Boulevard.
The hearing will be held in compliance with Human Resources Code
§32.0282 and 1 Texas Administrative Code (TAC) §355.201(e) - (f),
which require public notice and hearings on proposed Medicaid reim-
bursements. Persons requiring Americans with Disability Act (ADA)
accommodation or auxiliary aids or services should contact Kimbra
Rawlings by calling (512) 491-1174, at least 72 hours prior to the hear-
ing so appropriate arrangements can be made.
Proposal. The proposed payment rates will be effective January 1,
2008. The proposed rates are as follows:
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Methodology and Justication. The proposed payment rates are cal-
culated in accordance with 1 TAC §355.8081 and 1 TAC §355.8085,
which address the reimbursement methodologies for laboratory ser-
vices and physicians and certain other practitioners.
Brieng Package. A brieng package describing the proposed pay-
ment rates will be available on or after November 2, 2007. Interested
parties may obtain a copy of the brieng package prior to the hearing
by contacting Kimbra Rawlings by telephone at (512) 491-1174; by fax
at (512) 491-1998; or by e-mail at Kimbra.Rawlings@hhsc.state.tx.us.
The brieng package also will be available at the public hearing.
Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted in lieu of, or in addition to, oral testimony
until 5:00 p.m. the day of the hearing. Written comments may be sent
by U.S. mail to the attention of Kimbra Rawlings, Texas Health and
Human Services Commission, Rate Analysis, Mail Code H-400, P.O.
Box 85200, Austin, Texas 78708-5200; by fax to Kimbra Rawlings at
(512) 491-1998; or by e-mail to Kimbra.Rawlings@hhsc.state.tx.us. In
addition, written comments may be sent by overnight mail or hand de-
livered to Kimbra Rawlings, HHSC, Rate Analysis, Mail Code H-400,





Texas Health and Human Services Commission
Filed: October 24, 2007
Public Notice
The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit to the Centers for Medicare and Medicaid
Services an amendment to the Community Living Assistance and
Support Services (CLASS), 1915(c) waiver program. The current
waiver is scheduled to expire August 31, 2009.
The CLASS program provides services and supports for individuals
with related conditions, severe chronic disabilities closely related to
mental retardation, as an alternative to residing in an intermediate care
facility for individuals with mental retardation or related conditions.
Individuals must reside in a county in which the CLASS program is
available and may live in their own or family home.
Services include case management, adaptive aids and medical supplies,
habilitation, minor home modications, nursing services, occupational
and physical therapy, psychological services, respite, specialized ther-
apies, speech pathology, and transition assistance.
The purposes of this waiver amendment are:
* To make the CLASS program available to an estimated additional
586 individuals;
* To change the reimbursement methodology for Consumer Directed
Services Agencies (CDSAs). The CDSAs provide assistance to con-
sumers or family members who directly employ their habilitation or
respite services providers;
* To add board-certied behavior analysts to the list of providers qual-
ied to deliver psychological services; and
* To remove language from the waiver that allows the cost of adaptive
aids and minor home modications for a program participant to exceed
the service limit by 33 percent. The legislative mandate that allowed
the exception is no longer in place.
The proposed waiver amendment will be effective September 1, 2007.
HHSC is requesting that the waiver amendment be approved for a two-
year period beginning September 1, 2007, through August 31, 2009.
This amendment maintains cost neutrality of service costs for federal
scal years 2007 through 2009.
To obtain copies of the proposed waiver amendment, interested parties
may contact Betsy Johnson by mail at Texas Health and Human Ser-
vices Commission, P.O. Box 85200, mail code H-620, Austin, Texas





Texas Health and Human Services Commission
Filed: October 18, 2007
Department of State Health Services
Licensing Actions for Radioactive Materials
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Department of State Health Services
Filed: October 22, 2007
Texas Department of Insurance
Company Licensing
Application for admission to the State of Texas by ENDURANCE
REINSURANCE COMPANY OF AMERICA, a foreign re and/or
casualty company. The home ofce is in White Plains, New York.
Application for admission to the State of Texas by WESTERN GROW-
ERS ASSURANCE TRUST, a foreign Multiple Employer Welfare Ar-
rangement (MEWA). The home ofce is in Irvine, California.
Application to change the name of GENWORTH LIFE AND HEALTH
INSURANCE COMPANY to SUN LIFE AND HEALTH INSUR-
ANCE COMPANY (U.S.), a foreign life, accident and/or health
company. The home ofce is in Windsor, Connecticut.
Application to change the name of PRINCIPAL HEALTH INSUR-
ANCE COMPANY to PRINCIPAL NATIONAL LIFE INSURANCE
COMPANY, a foreign life, accident and/or health company. The home
ofce is in Des Moines, Iowa.
Any objections must be led with the Texas Department of Insurance,
within 20 calendar days from the date of the Texas Register publication,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200705136
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: October 24, 2007
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
led with the Texas Department of Insurance and are under considera-
tion.
Application of CLAIMETRICS MANAGEMENT, LLC, a foreign
third party administrator. The home ofce is RENO, NEVADA.
Application of ATTENTA, INC., a foreign third party administrator.
The home ofce is BIRMINGHAM, ALABAMA.
Application of CUNNINGHAM LIDSEY U.S. INC., a domestic third
party administrator. The home ofce is SAN ANTONIO, TEXAS.
Application to change the name of RXWEST, INC. to WELLDYN-
ERX, INC., a foreign third party administrator. The home ofce is
DOVER, DELAWARE.
Any objections must be led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.
TRD-200705135
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: October 24, 2007
Texas Department of Insurance, Division of
Workers’ Compensation
Correction of Error
The Texas Department of Insurance, Division of Workers’ Compensa-
tion (Division), proposed new 28 TAC §134.403 and §134.404, con-
cerning health facility fees. The proposal was published in the October
12, 2007, issue of the Texas Register (32 TexReg 7214). The docu-
ments contain the following errors as submitted by the Division.
In the preamble:
Page 7221, right column, 3rd paragraph, 1st sentence: The phrase "by
the facility" at the end of the sentence should be removed.
The sentence should read as follows: "Proposed new §134.403(g) ad-
dresses the use of implantables, and states, when billed separately by
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the facility or a surgical implant provider in accordance with subsec-
tion (f)(1)(B) of this section, implantables shall be reimbursed at the
lesser of the manufacturer’s invoice amount or the net amount (exclu-
sive of rebates and discounts) actually paid to the manufacturer, plus
10 percent or $1,000, whichever is less."
Page 7223, left column, 2nd paragraph, 1st sentence: The phrase "by
the facility" at the end of the sentence should be removed.
The sentence should read as follows: "Proposed new §134.404(g) ad-
dresses the use of implantables, and states, that when billed separately
by the facility or a surgical implant provider in accordance with sub-
section (f)(1)(B) of this section, implantables shall be reimbursed at the
lesser of the manufacturer’s invoice amount or the net amount (exclu-
sive of rebates and discounts) actually paid to the manufacturer, plus
10 percent or $1,000, whichever is less."
In the rule text:
Section 134.403(g) on page 7226, left column: The phrase "by the
facility" should be removed at the end of the subsection.
The subsection should read as follows: "(g) Implantables, when billed
separately by the facility or a surgical implant provider in accordance
with subsection (f)(1)(B) of this section, shall be reimbursed at the
lesser of the manufacturer’s invoice amount or the net amount (exclu-
sive of rebates and discounts) actually paid to the manufacturer, plus
10 percent or $1,000, whichever is less."
Section 134.404(g) on page 7227, right column: The phrase "by the
facility" should be removed at the end of the subsection.
The subsection should read as follows: "(g) Implantables, when billed
separately by the facility or a surgical implant provider in accordance
with subsection (f)(1)(B) of this section, shall be reimbursed at the
lesser of the manufacturer’s invoice amount or the net amount (exclu-
sive of rebates and discounts) actually paid to the manufacturer, plus
10 percent or $1000, whichever is less."
TRD-200705138
Notice of Public Hearing
The Texas Department of Insurance, Division of Workers’ Compensa-
tion (TDI) will hold a public hearing on Monday, November 12, 2007
in Room 100 at the Hobby Building, 333 Guadalupe Street in Austin.
The public hearing will begin at 1 p.m. and TDI will take testimony on
the following rules:
CHAPTER 134 - Benets - Guidelines for Medical Services, Charges
and Payments
Subchapter E - Health Facility Fees
§134.403. Hospital Fee Guideline - Outpatient (New).
§134.404. Hospital Fee Facility Guideline - Inpatient (New).
These proposed rules were published in the Texas Register on
October 12, 2007, and may be viewed on the TDI website at
http://www.tdi.state.tx.us/wc/rules/proposedrules/toc.html. The com-
ment period for these rules will close on November 12, 2007 at 5 p.m.
TDI offers reasonable accommodations for persons attending meetings,
hearings, or educational events, as required by the Americans with Dis-
abilities Act. If you require special accommodations, contact Idalia
Cantu at (512) 804-4403 at least of two days prior to the hearing date.





Texas Department of Insurance, Division of Workers’ Compensation
Filed: October 17, 2007
Texas Lottery Commission
Instant Game Number 1022 "$250,000 Bingo"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1022 is "$250,000 BINGO". The
play style for the game SLOTS is "key symbol match". The play style
for the game INSTANT BONUS is "auto win" The play style for the
game BINGO is "bingo".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1022 shall be $10.00 per ticket.
1.2 Denitions in Instant Game No. 1022.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are BELL SYM-
BOL, DIAMOND SYMBOL, GOLD BAR SYMBOL, STACK OF
BILLS SYMBOL, BAG OF MONEY SYMBOL, COIN SYMBOL,
HORSESHOE SYMBOL, CLOVER SYMBOL, GRAPES SYMBOL,
ORANGE SYMBOL, CROWN SYMBOL, LEMON SYMBOL, POT
OF GOLD SYMBOL, 7 SYMBOL, KEY SYMBOL, DICE SYMBOL,
CHEST SYMBOL, $10.00, $20.00, $50.00, $75.00, $100, $250, $500,
TRY AGAIN SYMBOL, B01, B02, B03, B04, B05, B06, B07, B08,
B09, B10, B11, B12, B13, B14, B15, I16, I17, I18, I19, I20, I21, I22,
I23, I24, I25, I26, I27, I28, I29, I30, N31, N32, N33, N34, N35, N36,
N37, N38, N39, N40, N41, N42, N43, N44, N45, G46, G47, G48, G49,
G50, G51, G52, G53, G54, G55, G56, G57, G58, G59, G60, O61, O62,
O63, O64, O65, O66, O67, O68, O69, O70, O71, O72, O73, O74, O75,
01, 02, 03, 04, 05, 06, 07, 08, 09, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38,
39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57,
58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75 and
FREE.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
32 TexReg 8020 November 2, 2007 Texas Register
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $10.00, or $20.00.
H. Mid-Tier Prize - A prize of $30.00, $50.00, $75.00, $100, $125,
$175, $250 or $500.
I. High-Tier Prize - A prize of $750, $1,000, $2,500, $10,000 or
$250,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1022), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 050 within each pack. The format will be: 1022-0000001-001.
L. Pack - A pack of "$250,000 BINGO" Instant Game tickets contains
50 tickets, packed in plastic shrink-wrapping and fanfolded in pages of
one (1). Ticket back 001 and 050 will both be exposed. All packs will
be tightly shrinkwrapped. There will be no breaks between the tickets
in a pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"$250,000 BINGO" Instant Game No. 1022 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "$250,000 BINGO" Instant Game is determined
once the latex on the ticket is scratched off to expose 193 (one hundred
ninety-three) play symbols. For the game SLOTS, if a player reveals
3 matching play symbols in any one PULL, the player wins PRIZE for
that pull. For the game INSTANT BONUS, if a player reveals a prize
amount play symbol, the player wins that amount instantly. For the
game BINGO, the player must scratch off the CALLER’S CARD area
to reveal 30 (thirty) Bingo Numbers. The player must scratch all the
Bingo Numbers on CARDS 1 through 6 that match the Bingo Numbers
on the CALLER’S CARD. Each "CARD" has a corresponding prize
box. Players win by matching those same numbers on the six Player’s
Cards. If the player nds a diagonal, vertical or horizontal straight line,
the four corners of the grid, or an X pattern, the player wins a prize ac-
cording to the legend of the respective playing grid. Examples of play:
If a player matches all bingo numbers plus the Free Space in a complete
horizontal, vertical or diagonal line pattern in any one card, the player
wins prize according to the legend of the respective playing card. If the
player matches all bingo numbers in all four (4) corners pattern in any
one card, the player wins prize according to the legend of the respective
playing card. If the player matches all bingo numbers plus Free Space
to make a complete "X" pattern in any one card, the player wins prize
according to the legend of the respective playing card. No portion of
the display printing nor any extraneous matter whatsoever shall be us-
able or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 193 (one hundred ninety-three) Play Symbols must appear
under the latex overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 193
(one hundred ninety-three) Play Symbols under the latex overprint on
the front portion of the ticket, exactly one Serial Number, exactly one
Retailer Validation Code, and exactly one Pack-Ticket Number on the
ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 193 (one hundred ninety-three) Play Symbols must be
exactly one of those described in Section 1.2.C of these Game Proce-
dures.
17. Each of the 193 (one hundred ninety three) Play Symbols on the
ticket must be printed in the Symbol font and must correspond precisely
to the artwork on le at the Texas Lottery; the ticket Serial Numbers
must be printed in the Serial font and must correspond precisely to
the artwork on le at the Texas Lottery; and the Pack-Ticket Number
must be printed in the Pack-Ticket Number font and must correspond
precisely to the artwork on le at the Texas Lottery;
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18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Adjacent tickets within a pack will not have identical patterns. Two
tickets have identical patterns when they have the same symbols in the
same positions.
B. The CALLING AREA is dened as the CALLER’S CARD.
C. The numbers in the CALLING AREA will be unique.
D. The CALLING AREA will have a minimum of three (3) numbers
from each letter range.
E. The CALLING AREA will have a maximum of eight (8) numbers
from each letter range.
F. Each number in the CALLING AREA will appear on at least one of
the BINGO CARDS.
G. There will be one (1) FREE symbol per card xed in the center of
each BINGO CARD.
H. The number range used for each letter (B,I,N,G,O) will be as fol-
lows: B(1-15), I(16-30), N(31-45), G(46-60), O(61-75).
I. All BINGO CARDS will be unique on a ticket. Two cards are iden-
tical if and only if they have the same number symbols in the same
positions.
J. Non-winning BINGO CARDS will have a minimum of three (3)
numbers called.
K. All numbers within each BINGO CARD will be unique
L. There will be no more than four (4) identical numbers in all cards
combined.
M. There can only be one winning pattern on each BINGO CARD.
N. A near win is a winner less one (1) number, except X where there
are two (2) distinct numbers less (one from each diagonal line).
O. SLOTS: Non-winning prize symbols will be unique.
P. SLOTS: There will be no more than two (2) identical non-winning
symbols combined in all PULLS.
Q. SLOTS: Non-winning PULLS will be unique. This means no two
PULLS will have the same symbols in the same positions.
R. SLOTS: At least one (1) $500 prize symbol will be displayed on all
tickets unless otherwise restricted by the prize structure.
S. SLOTS: Non-winning prize symbols will not match winning prize
symbols.
T. SLOTS: Play symbols in any non-winning PULL will not match
symbols in any PULL which wins with three (3) identical symbols.
U. SLOTS: Winning PULLS will be distributed evenly among all
PULLS.
V. SLOTS: On games that win two or more times, winning symbols
will be unique.
W. SLOTS: There will be at least one (1) near win. A near win is a
PULL where all but the last position contains identical symbols.
X. INSTANT BONUS: The INSTANT BONUS box will contain one
(1) prize symbol or the TRY AGAIN symbol.
Y. INSTANT BONUS: The winning INSTANT BONUS box will con-
tain one (1) prize symbol per the prize structure.
Z. INSTANT BONUS: The non-winning INSTANT BONUS box will
contain the TRY AGAIN symbol.
AA. Near wins will occur among all PULLS randomly.
2.3 Procedure for Claiming Prizes.
A. To claim a "$250,000 BINGO" Instant Game prize of $10.00,
$20.00, $30.00, $50.00, $75.00, $100, $125, $175, $250, or $500, a
claimant shall sign the back of the ticket in the space designated on the
ticket and present the winning ticket to any Texas Lottery Retailer. The
Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identication, if appropriate, make payment of
the amount due the claimant and physically void the ticket; provided
that the Texas Lottery Retailer may, but is not, in some cases, required
to pay a $30.00, $50.00, $75.00, $100, $125, $175, $250 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim
form and instruct the claimant on how to le a claim with the Texas
Lottery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim
is not validated, the claim shall be denied and the claimant shall be
notied promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and Section 2.3.C of
these Game Procedures.
B. To claim a "$250,000 BINGO" Instant Game prize of $750, $1,000,
$2,500, $10,000 or $250,000, the claimant must sign the winning ticket
and present it at one of the Texas Lottery’s Claim Centers. If the claim
is validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identication. When paying a prize of $600 or more, the Texas Lottery
shall le the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notied promptly.
C. As an alternative method of claiming a "$250,000 BINGO" Instant
Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
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1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "$250,000
BINGO" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’s family or the minor’s guardian a check or warrant in
the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "$250,000 BINGO" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 1022. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1022
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1022, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: October 18, 2007
Instant Game Number 1023 "The Flintstones"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1023 is "THE FLINTSTONES".
The play style is "key number match with auto win".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1023 shall be $2.00 per ticket.
1.2 Denitions in Instant Game No. 1023.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4,
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, BONE SYM-
BOL, $2.00, $4.00, $5.00, $10.00, $20.00, $50.00, $200, $2,000, and
$20,000.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00 or $20.00.
H. Mid-Tier Prize - A prize of $50.00 or $200.
I. High-Tier Prize - A prize of $2,000 or $20,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1023), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 1023-0000001-001.
L. Pack - A pack of "THE FLINTSTONES" Instant Game tickets con-
tains 125 tickets, packed in plastic shrink-wrapping and fanfolded over
to expose a front and back of one ticket on each pack. Please note the
books will be in an A, B. C and D conguration.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"THE FLINTSTONES" Instant Game No. 1023 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "THE FLINTSTONES" Instant Game is determined
once the latex on the ticket is scratched off to expose 22 (twenty-two)
Play Symbols. If a player matches any of YOUR NUMBERS play
symbols to either WINNING NUMBER play symbol, the player wins
the PRIZE shown for that number. If a player reveals a "bone" play
symbol, the player wins that PRIZE instantly. No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 22 (twenty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly
22 (twenty-two) Play Symbols under the latex overprint on the front
portion of the ticket, exactly one Serial Number, exactly one Retailer
Validation Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 22 (twenty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 22 (twenty-two) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
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2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. Non-winning prize symbols will not match a winning prize symbol
on a ticket.
C. No three or more identical non-winning prize symbols on a ticket.
D. No duplicate WINNING NUMBERS play symbols on a ticket.
E. There will be no correlation between the matching symbols and the
prize amount.
F. The "BONE" (auto win) play symbol will appear only once on win-
ning tickets.
G. The top prize will appear on all tickets unless otherwise restricted
by the prize structure.
2.3 Procedure for Claiming Prizes.
A. To claim a "THE FLINTSTONES" Instant Game prize of $2.00,
$4.00, $5.00, $10.00, $20.00, $50.00 or $200, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identication, if appropriate, make payment of the amount due
the claimant and physically void the ticket; provided that the Texas
Lottery Retailer may, but is not, in some cases, required to pay a $50.00
or $200 ticket. In the event the Texas Lottery Retailer cannot verify
the claim, the Texas Lottery Retailer shall provide the claimant with
a claim form and instruct the claimant on how to le a claim with the
Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event
the claim is not validated, the claim shall be denied and the claimant
shall be notied promptly. A claimant may also claim any of the above
prizes under the procedure described in Section 2.3.B and Section 2.3.C
of these Game Procedures.
B. To claim a "THE FLINTSTONES" Instant Game prize of $2,000
or $20,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
C. As an alternative method of claiming a "THE FLINTSTONES" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "THE
FLINTSTONES" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "THE FLINTSTONES" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
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B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
8,040,000 tickets in the Instant Game No. 1023. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1023
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1023, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
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Instant Game Number 1026 "Blazin’ Hot Bucks"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1026 is "BLAZIN’ HOT BUCKS".
The play style for GAME 1 is "beat score". The play style for GAME 2
is "key number match". The play style for GAME 3 is "match 3 of 9".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1026 shall be $5.00 per ticket.
1.2 Denitions in Instant Game No. 1026.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, $5.00, $10.00,
$15.00, $20.00, $50.00, $100, $200, $2,000 or $50,000.
D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $25.00, $50.00, $100 or $200.
I. High-Tier Prize - A prize of $2,000 or $50,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1026), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 1026-0000001-001.
L. Pack - A pack of "BLAZIN’ HOT BUCKS" Instant Game tickets
contains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). The packs will alternate. One will show the front of
ticket 001 and back of 075 while the other fold will show the back of
ticket 001 and front of 075.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"BLAZIN’ HOT BUCKS" Instant Game No. 1026 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "BLAZIN’ HOT BUCKS" Instant Game is de-
termined once the latex on the ticket is scratched off to expose 61
(sixty-one) Play Symbols. For GAME 1, if a player’s YOUR NUM-
BER play symbol beats THEIR NUMBER play symbol in the same
row, the player wins PRIZE shown for that row. For GAME 2, if a
player matches any of YOUR NUMBERS play symbols to any of the
HOT NUMBERS play symbols, the player wins PRIZE shown for that
number. For GAME 3, if a player reveals three (3) matching dollar
amounts play symbols, the player wins that amount. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 61 (sixty-one) Play Symbols must appear under the latex
overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
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9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 61
(sixty-one) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 61 (sixty-one) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;
17. Each of the 61 (sixty-one) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on le at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
B. The top prize will appear on every ticket unless otherwise restricted.
C. GAME 1: No duplicate non-winning rows.
D. GAME 1: No two matching play symbols will appear in adjacent
positions in a column.
E. GAME 1: No more than two matching non-winning prize symbols.
F. GAME 1: No non-winning prize symbol will match a winning prize
symbol in this game.
G. GAME 1: No ties between YOUR NUMBER and THEIR NUM-
BER within a row.
H. GAME 2: No duplicate non-winning YOUR NUMBERS play sym-
bols.
I. GAME 2: No duplicate HOT NUMBERS play symbols.
J. GAME 2: No prize amount in a non-winning spot will correspond
with the YOUR NUMBER play symbol (i.e. 20 and $20).
K. GAME 2: Non-winning prize symbols will never be the same as the
winning prize symbol(s) in this game.
L. GAME 2: No more than two matching non-winning prize symbols
in this game.
M. GAME 3: No four or more matching prize symbols in a game.
N. GAME 3: No three or more pairs in a game.
O. GAME 3: This game can only win one time.
2.3 Procedure for Claiming Prizes.
A. To claim a "BLAZIN’ HOT BUCKS" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $25.00, $50.00, $100 or $200, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identication, if appropriate, make payment of the
amount due the claimant and physically void the ticket; provided that
the Texas Lottery Retailer may, but is not, in some cases, required to
pay a $25.00, $50.00, $100 or $200 ticket. In the event the Texas Lot-
tery Retailer cannot verify the claim, the Texas Lottery Retailer shall
provide the claimant with a claim form and instruct the claimant on how
to le a claim with the Texas Lottery. If the claim is validated by the
Texas Lottery, a check shall be forwarded to the claimant in the amount
due. In the event the claim is not validated, the claim shall be denied
and the claimant shall be notied promptly. A claimant may also claim
any of the above prizes under the procedure described in Section 2.3.B
and Section 2.3.C of these Game Procedures.
B. To claim a "BLAZIN’ HOT BUCKS" Instant Game prize of $2,000
or $50,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
C. As an alternative method of claiming a "BLAZIN’ HOT BUCKS"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Ofce Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
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2. delinquent in making child support payments administered or col-
lected by the Attorney General;
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "BLAZIN’
HOT BUCKS" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "BLAZIN’ HOT BUCKS" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
6,000,000 tickets in the Instant Game No. 1026. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1026
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1026, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: October 18, 2007
Instant Game Number 1091 "Big Money Bingo"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1091 is "BIG MONEY BINGO".
The play style is "bingo".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1091 shall be $5.00 per ticket.
1.2 Denitions in Instant Game No. 1091.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: B01, B02,
B03, B04, B05, B06, B07, B08, B09, B10, B11, B12, B13, B14, B15,
I16, I17, I18, I19, I20, I21, I22, I23, I24, I25, I26, I27, I28, I29, I30,
N31, N32, N33, N34, N35, N36, N37, N38, N39, N40, N41, N42, N43,
N44, N45, G46, G47, G48, G49, G50, G51, G52, G53, G54, G55, G56,
G57, G58, G59, G60, O61, O62, O63, O64, O65, O66, O67, O68, O69,
O70, O71, O72, O73, O74, O75, 01, 02, 03, 04, 05, 06, 07, 08, 09, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48,
49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66,
67, 68, 69, 70, 71, 72, 73, 74, 75, 1X SYMBOL, 2X SYMBOL, 3X
SYMBOL and 5X SYMBOL.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $5.00, $10.00, $15.00 or $20.00.
H. Mid-Tier Prize - A prize of $25.00, $30.00, $40.00, $50.00, $75.00,
$100, $200 or $500.
I. High-Tier Prize - A prize of $1,000, $2,000, $5,000, $20,000 or
$50,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1091), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 1091-0000001-001.
L. Pack - A pack of "BIG MONEY BINGO" Instant Game tickets con-
tains 75 tickets, packed in plastic shrink-wrapping and fanfolded in
pages of one (1). Ticket 001 will be shown on the front of the pack; the
back of ticket 075 will be revealed on the back of the pack. All packs
will be tightly shrink-wrapped. There will be no breaks between the
tickets in a pack. Every other book will reverse i.e., reverse order will
be : the back of ticket 001 will be shown on the front of the pack and
the front of ticket 075 will be shown on the back of the pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"BIG MONEY BINGO" Instant Game No. 1091 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "BIG MONEY BINGO" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 181 (one
hundred eighty-one) play symbols. The player must scratch off the
"CALLER’S CARD" area to reveal 24 (twenty-four) Bingo Numbers
and six (6) Bonus Numbers. The player must scratch all the Bingo
Numbers on cards 1 through 6 that match the Bingo Numbers and
Bonus Numbers on the "CALLER’S CARD". Each "CARD" has a
corresponding prize box. Players win by matching those same num-
bers on the six Player’s Cards. If the player nds a diagonal, vertical
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or horizontal straight line, the four corners of the grid, or an X pattern,
they win a prize according to the corresponding prize box. Examples
of play: If a player matches all bingo numbers plus the Free Space
in a complete horizontal, vertical or diagonal line pattern in any one
card, the player wins prize according to corresponding prize box. If
the player matches all bingo numbers in all four (4) corners pattern in
any one card, the player wins prize according to the corresponding prize
box. If the player matches all bingo numbers plus Free Space to make
a complete "X" pattern in any one card, the player wins prize accord-
ing to the corresponding prize box. The player can only win one prize
per "CARD". In the PRIZE MULTIPLIER PLAY AREA, the player
must scratch the "PRIZE MULTIPLIER" BOX. If a player reveals a
"2X", "3X" or "5X" play symbol, any prize won on cards 1 through 6
is multiplied by that amount. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 181 (one hundred eighty-one) Play Symbols must appear
under the latex overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 181
(one hundred eighty-one) Play Symbols under the latex overprint on
the front portion of the ticket, exactly one Serial Number, exactly one
Retailer Validation Code, and exactly one Pack-Ticket Number on the
ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 181 (one hundred eighty-one) Play Symbols must be
exactly one of those described in Section 1.2.C of these Game Proce-
dures.
17. Each of the 181 (one hundred eighty-one) Play Symbols on the
ticket must be printed in the Symbol font and must correspond precisely
to the artwork on le at the Texas Lottery; the ticket Serial Numbers
must be printed in the Serial font and must correspond precisely to
the artwork on le at the Texas Lottery; and the Pack-Ticket Number
must be printed in the Pack-Ticket Number font and must correspond
precisely to the artwork on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Adjacent tickets within a pack will not have identical patterns. Two
tickets have identical patterns when they have the same symbols in the
same positions.
B. There will be a random distribution of all symbols on the ticket
unless affected by other constraints, play action or prize structure.
C. The CALLING AREA is dened as the combined areas of the
CALLER’S CARD and the BONUS NUMBERS.
D. The numbers in the CALLING AREA will be unique.
E. The CALLING AREA will have a minimum of three (3) numbers
from each letter range.
F. The CALLING AREA will have a maximum of eight (8) numbers
from each letter range.
G. Each number in the CALLING AREA will appear on at least one of
the BINGO CARDS.
H. There will be one (1) FREE symbol per card xed in the center of
each BINGO CARD.
I. The number range used for each letter (B, I, N, G, O) will be as
follows: B(1-15), I(16-30), N(31-45), G(46-60), O(61-75).
J. All BINGO CARDS will be unique on a ticket. Two cards are iden-
tical if and only if they have the same number symbols in the same
positions.
K. Non-winning BINGO CARDS will have a minimum of three (3)
numbers called.
L. All numbers within each BINGO CARD will be unique.
M. There will be no more than four (4) identical numbers in all cards
combined.
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N. The Prize Multiplier consists of one (1) Multiplier Symbol.
O. There can only be one winning pattern on each BINGO CARD.
P. Winning tickets will display one of the Multiplier Symbols per the
prize structure.
Q. A near win is a winner less one (1) number, except X where there
are two (2) distinct numbers less (one from each diagonal line).
R. The PRIZE MULTIPLIER symbols will be distributed evenly on
non-winning tickets.
2.3 Procedure for Claiming Prizes.
A. To claim a "BIG MONEY BINGO" Instant Game prize of $5.00,
$10.00, $15.00, $20.00, $25.00, $30.00, $40.00, $50.00, $75.00, $100,
$200, or $500, a claimant shall sign the back of the ticket in the space
designated on the ticket and present the winning ticket to any Texas
Lottery Retailer. The Texas Lottery Retailer shall verify the claim and,
if valid, and upon presentation of proper identication, if appropriate,
make payment of the amount due the claimant and physically void the
ticket; provided that the Texas Lottery Retailer may, but is not, in some
cases, required to pay a $25.00, $30.00, $40.00, $50.00, $75.00, $100,
$200 or $500 ticket. In the event the Texas Lottery Retailer cannot
verify the claim, the Texas Lottery Retailer shall provide the claimant
with a claim form and instruct the claimant on how to le a claim with
the Texas Lottery. If the claim is validated by the Texas Lottery, a check
shall be forwarded to the claimant in the amount due. In the event the
claim is not validated, the claim shall be denied and the claimant shall
be notied promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and Section 2.3.C of
these Game Procedures.
B. To claim a "BIG MONEY BINGO" Instant Game prize of $1,000,
$2,000, $5,000, $20,000 or $50,000, the claimant must sign the win-
ning ticket and present it at one of the Texas Lottery’s Claim Centers.
If the claim is validated by the Texas Lottery, payment will be made to
the bearer of the validated winning ticket for that prize upon presen-
tation of proper identication. When paying a prize of $600 or more,
the Texas Lottery shall le the appropriate income reporting form with
the Internal Revenue Service (IRS) and shall withhold federal income
tax at a rate set by the IRS if required. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
C. As an alternative method of claiming a "BIG MONEY BINGO" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "BIG
MONEY BINGO" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "BIG MONEY BINGO" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
20,040,000 tickets in the Instant Game No. 1091. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1091
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1091, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: October 18, 2007
Instant Game Number 1096 "Instant Bingo"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1096 is "INSTANT BINGO". The
play style is "bingo with bonus spot".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1096 shall be $2.00 per ticket.
1.2 Denitions in Instant Game No. 1096.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: B01, B02,
B03, B04, B05, B06, B07, B08, B09, B10, B11, B12, B13, B14, B15,
I16, I17, I18, I19, I20, I21, I22, I23, I24, I25, I26, I27, I28, I29, I30,
N31, N32, N33, N34, N35, N36, N37, N38, N39, N40, N41, N42, N43,
N44, N45, G46, G47, G48, G49, G50, G51, G52, G53, G54, G55, G56,
G57, G58, G59, G60, O61, O62, O63, O64, O65, O66, O67, O68, O69,
O70, O71, O72, O73, O74, O75, 01, 02, 03, 04, 05, 06, 07, 08, 09, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29,
30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48,
49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66,
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67, 68, 69, 70, 71, 72, 73, 74, 75, FREE, $2.00, $3.00, $5.00, $10.00,
$20.00, $50.00, $100 and TRY AGAIN.
D. Play Symbol Caption - the printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veries each Play Symbol is as follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.
G. Low-Tier Prize - A prize of $2.00, $3.00, $5.00, $10.00, $15.00 or
$20.00.
H. Mid-Tier Prize - A prize of $30.00, $50.00, $100 or $500.
I. High-Tier Prize - A prize of $1,000 or $30,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1096), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 1096-0000001-001.
L. Pack - A pack of "INSTANT BINGO" Instant Game tickets contains
125 tickets, packed in plastic shrink-wrapping and fanfolded in pages
of one (1). There will be 2 fanfold congurations for this game. Con-
guration A will show the front of ticket 001 and the back of ticket
125. Conguration B will show the back of ticket 001 and the front of
ticket 125.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"INSTANT BINGO" Instant Game No. 1096 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
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dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "INSTANT BINGO" Instant Game is determined
once the latex on the ticket is scratched off to expose 131 (one hundred
thirty-one) play symbols. The player must scratch off the CALLER’S
CARD area to reveal 24 (twenty-four) Bingo Numbers and six (6)
Bonus Numbers. The player must scratch all the Bingo Numbers on
cards 1 through 4 that match the Bingo Numbers and the Bonus Num-
bers on the CALLER’S CARD. Each CARD has a corresponding prize
box. Players win by matching those same numbers on the four Bingo
Cards. If the player nds a diagonal, vertical or horizontal straight line,
the four corners of the grid, or an X pattern, they win a prize according
to the prize box of the respective playing card. Examples of play: If
a player matches all bingo numbers plus the Free Space in a complete
horizontal, vertical or diagonal line pattern in any one card, the player
wins prize according to the prize box of the respective playing card. If
the player matches all bingo numbers in all four (4) corners pattern in
any one card, the player wins prize according to the prize box of the
respective playing card. If the player matches all bingo numbers plus
the Free Space to make a complete "X" pattern in any one card, the
player wins prize according to the prize box of the respective playing
card. In the Instant Bonus play area, if a player reveals a prize amount,
the player wins prize indicated automatically. The player can win only
one time per "CARD". No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. Exactly 131 (one hundred thirty-one) Play Symbols must appear
under the latex overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specied, and each Play Symbol must agree with its Play
Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have exactly 131
(one hundred thirty-one) Play Symbols under the latex overprint on
the front portion of the ticket, exactly one Serial Number, exactly one
Retailer Validation Code, and exactly one Pack-Ticket Number on the
ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 131 (one hundred thirty-one) Play Symbols must be
exactly one of those described in Section 1.2.C of these Game Proce-
dures.
17. Each of the 131 (one hundred thirty-one) Play Symbols on the
ticket must be printed in the Symbol font and must correspond precisely
to the artwork on le at the Texas Lottery; the ticket Serial Numbers
must be printed in the Serial font and must correspond precisely to
the artwork on le at the Texas Lottery; and the Pack-Ticket Number
must be printed in the Pack-Ticket Number font and must correspond
precisely to the artwork on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Adjacent tickets within a pack will not have identical patterns. Two
tickets have identical patterns when they have the same symbols in the
same positions.
B. The CALLING AREA is dened as the combined areas of
CALLER’S CARD and BONUS NUMBERS.
C. The numbers in the CALLING AREA will be unique.
D. The CALLING AREA will have a minimum of three (3) numbers
from each letter range.
E. The CALLING AREA will have a maximum of eight (8) numbers
from each letter range.
F. Each number in the CALLING AREA will appear on at least one of
the BINGO CARDS.
G. There will be one (1) FREE symbol per card xed in the center of
each BINGO CARD.
H. The number range used for each letter (B,I,N,G,O) will be as fol-
lows: B(1-15), I(16-30), N(31-45), G(46-60), O(61-75).
I. All BINGO CARDS will be unique on a ticket. Two cards are iden-
tical if and only if they have the same number symbols in the same
positions.
J. Non-winning BINGO CARDS will have a minimum of three (3)
numbers called.
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K. All numbers within each BINGO CARD will be unique.
L. There can only be one winning pattern on each BINGO CARD.
M. A near win is a winner less one (1) number, except X where there
are two (2) distinct numbers less (one from each diagonal line).
N. INSTANT BONUS: The INSTANT BONUS box will contain one
(1) prize symbol or the TRY AGAIN symbol.
O. INSTANT BONUS: The winning INSTANT BONUS box will con-
tain one (1) prize symbol per the prize structure.
P. INSTANT BONUS: The non-winning INSTANT BONUS box will
contain the TRY AGAIN symbol.
2.3 Procedure for Claiming Prizes.
A. To claim a "INSTANT BINGO" Instant Game prize of $2.00,
$3.00, $5.00, $10.00, $15.00, $20.00, $30.00, $50.00, $100, or $500, a
claimant shall sign the back of the ticket in the space designated on the
ticket and present the winning ticket to any Texas Lottery Retailer. The
Texas Lottery Retailer shall verify the claim and, if valid, and upon
presentation of proper identication, if appropriate, make payment of
the amount due the claimant and physically void the ticket; provided
that the Texas Lottery Retailer may, but is not, in some cases, required
to pay a $30.00, $50.00, $100, or $500 ticket. In the event the Texas
Lottery Retailer cannot verify the claim, the Texas Lottery Retailer
shall provide the claimant with a claim form and instruct the claimant
on how to le a claim with the Texas Lottery. If the claim is validated
by the Texas Lottery, a check shall be forwarded to the claimant in the
amount due. In the event the claim is not validated, the claim shall be
denied and the claimant shall be notied promptly. A claimant may
also claim any of the above prizes under the procedure described in
Section 2.3.B and Section 2.3.C of these Game Procedures.
B. To claim a "INSTANT BINGO" Instant Game prize of $1,000 or
$30,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
C. As an alternative method of claiming a "INSTANT BINGO" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code.
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "IN-
STANT BINGO" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "INSTANT BINGO" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
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4.0 Number and Value of Instant Prizes. There will be approximately
30,000,000 tickets in the Instant Game No. 1096. The approximate
number and value of prizes in the game are as follows:
A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1096
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1096, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: October 18, 2007
Instant Game Number 1097 "Bonus Cashword"
1.0 Name and Style of Game.
A. The name of Instant Game No. 1097 is "BONUS CASHWORD".
The play style is "crossword".
1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1097 shall be $3.00 per ticket.
1.2 Denitions in Instant Game No. 1097.
A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.
B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.
C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y,
Z, and blackened square.
D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and veries each Play Symbol is as
follows:
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E. Retailer Validation Code - Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-
idation purposes and cannot be used to play the game. The possible
validation codes are:
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Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅, which will
only appear on low-tier winners and will always have a slash through
it.
F. Serial Number - A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.
G. Low-Tier Prize - A prize of $3.00, $5.00, $10.00 or $20.00.
H. Mid-Tier Prize - A prize of $100 or $500.
I. High-Tier Prize - A prize of $5,000 or $35,000.
J. Bar Code - A 22 (twenty-two) character interleaved two (2) of ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.
K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (1097), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 125 within each pack. The format will be: 1097-0000001-001.
L. Pack - A pack of "BONUS CASHWORD" Instant Game tickets
contain 125 tickets, which are packed in plastic shrink-wrapping and
fanfolded in pages of one (1). Ticket 001 will be shown on the front
of the pack; the back of ticket 125 will be revealed on the back of the
pack. Every other book will reverse i.e., reverse order will be: the
back of ticket 001 will be shown on the front of the pack and the front
of ticket 125 will be shown on the back of the pack. All packs will be
tightly shrink-wrapped. There will be no breaks between the tickets in
a pack.
M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.
N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"BONUS CASHWORD" Instant Game No. 1097 ticket.
2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "BONUS CASHWORD" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 141 (one
hundred forty-one) possible play symbols. The player must scratch off
all 18 (eighteen) boxed squares in the YOUR LETTERS play area to
reveal 18 play symbol letters and the boxed squares in the BONUS
play area to reveal 2 play symbol letters; then scratch the correspond-
ing letters found in the BONUS CASHWORD puzzle grid play area.
If a player scratches at least three (3) complete "words" in the BONUS
CASHWORD puzzle grid play area, the player will win the prize ac-
cording to the legend of the corresponding prize box. For each of
the 20 play symbol letters revealed in YOUR LETTERS and BONUS
play areas, the player must reveal the identical key play symbol let-
ter in the BONUS CASHWORD puzzle grid play area. Letters com-
bined to form a complete "word" must appear in an unbroken horizontal
(left to right) sequence or vertical (top to bottom) sequence of letters
within the BONUS CASHWORD puzzle grid. Only letters within the
BONUS CASHWORD puzzle grid that are matched with the YOUR
LETTERS and BONUS LETTERS can be used to form a complete
"word". The three (3) small letters outside the squares in the YOUR
LETTERS area are for validation purposes and cannot be used to play
BONUS CASHWORD. In the BONUS CASHWORD puzzle grid, ev-
ery lettered square within an unbroken horizontal or vertical sequence
must be matched with the YOUR LETTERS or BONUS LETTERS to
be considered a complete "word". Words within a word are not eligible
for a prize. For example, all the YOUR LETTERS play symbols "S,
T, O, N, E" must be revealed for this to count as one complete "word".
TON, ONE or any other portion of the sequence of STONE would not
count as a complete "word". A complete "word" must contain at least
three letters. Letters combined to form a complete "word" must appear
in an unbroken vertical (top to bottom) or horizontal (left to right) string
of letters in the BONUS CASHWORD. To form a complete word, an
unbroken string of letters cannot be interrupted by a block space. Any
other words contained within a complete word are not added or counted
for purposes of prize legend. Every single letter in the vertical (top to
bottom) or horizontal (left to right) unbroken string must: (a) be one
of the 18 larger outlined play symbols letters revealed in the play area,
YOUR LETTERS or be one of the 2 larger outlined play symbols let-
ters revealed in the play area, BONUS LETTERS, and (b) be included
to form a complete "word". The possible complete words for this ticket
are contained in the BONUS CASHWORD play area. Each possible
complete word must consist of three (3) or more letters and occupy an
entire word space. Players must match all of the play symbol letters
to the identical key play symbols in a possible complete word in order
to complete the word. If the letters revealed form three (3) or more
complete words each of which occupy a complete word space on the
BONUS CASHWORD play area, the player will win the prize accord-
ing to the legend of the corresponding prize box shown in the prize
legend for forming that number of complete words. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.
2.1 Instant Ticket Validation Requirements.
A. To be a valid Instant Game ticket, all of the following requirements
must be met:
1. One hundred forty-one (141) possible Play Symbols must appear
under the latex overprint on the front portion of the ticket;
2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;
3. Each of the Play Symbols must be present in its entirety and be fully
legible;
4. Each of the Play Symbols must be printed in black ink;
5. The ticket shall be intact;
6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;
7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;
8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;
9. The ticket must not be counterfeit in whole or in part;
10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;
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11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on le at the Texas Lottery;
12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;
13. The ticket must be complete and not miscut, and have 141 (one
hundred forty-one) possible Play Symbols under the latex overprint on
the front portion of the ticket, exactly one Serial Number, exactly one
Retailer Validation Code, and exactly one Pack-Ticket Number on the
ticket;
14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
16. Each of the 141 (one hundred forty-one) possible Play Symbols
must be exactly one of those described in Section 1.2.C of these Game
Procedures.
17. Each of the 141 (one hundred forty-one) possible Play Symbols
on the ticket must be printed in the Symbol font and must correspond
precisely to the artwork on le at the Texas Lottery; the ticket Serial
Numbers must be printed in the Serial font and must correspond pre-
cisely to the artwork on le at the Texas Lottery; and the Pack-Ticket
Number must be printed in the Pack-Ticket Number font and must cor-
respond precisely to the artwork on le at the Texas Lottery;
18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on le at the Texas Lottery;
and
19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.
B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any condential validation
and security tests of the Texas Lottery.
C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.
2.2 Programmed Game Parameters.
A. Adjacent tickets within a pack will not have identical patterns. Two
tickets have identical patterns when they have the same symbols in the
same positions.
B. There will be a random distribution of all symbols on the ticket
unless affected by other constraints, play action or prize structure.
C. There will be twenty (20) grids.
D. There must not be any relationship between the exposed words on
a ticket and its status as either a winner or non-winner.
E. Each grid will contain exactly same amount of letters.
F. Each grid will contain exactly same amount of words.
G. All words used will be unique on the ticket.
H. All words used on the ticket will be from the TEXAS APPROVED
LIST CASHWORD/CROSSWORD v1.0.
I. All words will contain a minimum of three (3) letters.
J. All words will contain a maximum of nine (9) letters.
K. The CALLER AREA is dened as the combined area of YOUR
LETTERS area and the BONUS area.
L. All letters in the CALLER AREA will be unique.
M. There will be a minimum of three (3) vowels in the CALLER
AREA. Vowels are considered to be A, E, I, O, U.
N. At least Fifteen (15) of letters in the CALLER AREA will match at
least one letter in the crossword grid.
O. At least one of the letters in the BONUS area will match at least one
letter in the crossword grid.
P. The presence or absence of any letter or combination of letter in the
CALLER AREA will not be indicative of winning or non-winning.
Q. The arrangement of letters in the CALLER AREA will be random.
R. No one letter will appear more than nine (9) times in a standard
(11x11) grid.
S. Words in Texas Rejected Words List v1.0 will not appear horizon-
tally, vertically or diagonally in the YOUR LETTERS area.
T. On each winning ticket, at least one letter in the BONUS area will
match at least one letter in a completed word.
U. Each grid will have two (2) complete words.
V. Each ticket will have at least ve (5) near wins. A near win is dened
as a word in a crossword grid with all but one letter revealed.
2.3 Procedure for Claiming Prizes.
A. To claim a "BONUS CASHWORD" Instant Game prize of $3.00,
$5.00, $10.00, $20.00, $100 or $500, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
cation, if appropriate, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $100 or $500 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to le a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notied promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.
B. To claim a "BONUS CASHWORD" Instant Game prize of $5,000
or $35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identication.
When paying a prize of $600 or more, the Texas Lottery shall le the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notied
promptly.
C. As an alternative method of claiming a "BONUS CASHWORD" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
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complete a claim form, and mail both to: Texas Lottery Commission,
Post Ofce Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notied promptly.
D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufcient amount from the winnings of a person who has
been nally determined to be:
1. delinquent in the payment of a tax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;
2. delinquent in making child support payments administered or col-
lected by the Attorney General; or
3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benet granted in error under the food stamp pro-
gram or the program of nancial assistance under Chapter 31, Human
Resources Code;
4. in default on a loan made under Chapter 52, Education Code; or
5. in default on a loan guaranteed under Chapter 57, Education Code
E. If a person is indebted or owes delinquent taxes to the State, other
than those specied in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.
2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a nal determination by the Executive
Director, under any of the following circumstances:
A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;
B. if there is any question regarding the identity of the claimant;
C. if there is any question regarding the validity of the ticket presented
for payment; or
D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benet of the claimant
pending payment of the claim.
2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "BONUS
CASHWORD" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.
2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "BONUS CASHWORD" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.
2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specied in these Game
Procedures and on the back of each ticket, shall be forfeited.
2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.
3.0 Instant Ticket Ownership.
A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefore. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.
B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.
4.0 Number and Value of Instant Prizes. There will be approximately
30,000,000 tickets in the Instant Game No. 1097. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.
5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1097
without advance notice, at which point no further tickets in that game
may be sold.
6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1097, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and





Filed: October 18, 2007
Texas State Board of Pharmacy
Appointment of Individuals to the Texas State Board of
Pharmacy/Texas Medical Board Joint Committee on Narrow
Therapeutic Index Drugs
The Texas State Board of Pharmacy announces the appointment of
the following individuals to the Texas State Board of Pharmacy/Texas
Medical Board Joint Committee on Narrow Therapeutic Index Drugs:
Jose Benavides, M.D.; W. Michael Brimberry, R.Ph.; W. Benjamin Fry,
R.Ph.; Melinda McMichael, M.D.; Larry Price, D.O.; and Jeanne D.
Waggener, R.Ph.
A meeting of the committee is scheduled for 9:00 a.m. on November
19, 2007, in Room 2-225 of the William P. Hobby State Ofce Building
at 333 Guadalupe, Austin, Texas 78701. An agenda for the meeting




Texas State Board of Pharmacy
Filed: October 17, 2007
Texas Department of Public Safety
Hazard Mitigation Grant Program (HMGP) FEMA-1730-DR
As a result of Tropical Storm Erin, a major disaster (FEMA-1730-DR)
was declared by the President on October 2, 2007. Due to this decla-
ration, Texas is authorized federal funds through the Hazard Mitiga-
tion Grant Program (HMGP). This program is a 75/25 federal to local
cost-share program by the Federal Emergency Management Agency
(FEMA), and administered by the State of Texas. The HMGP is a mit-
igation grant with a single mission to provide a means to:
* prevent or reduce future losses to lives and property through the iden-
tication and funding of cost-effective mitigation measures.
* minimize the costs of future disaster response and recovery.
The HMGP can fund mitigation measures that protect both public and
private property, so long as the measures t within the overall mitiga-
tion strategy for the disaster area, are cost effective, and comply with
all federal and state program guidelines.
All eligible applicants, which include local governments, state agen-
cies, certain non-prot organizations and institutions, and Indian tribes
or authorized tribal organizations are invited and encouraged to take
advantage of this opportunity and apply for HMGP funds. These funds
will be allocated to applicants based on a competitive application
process.
If your organization is interested in participating in the HMGP
process, you are invited to submit a Notice of Interest to be post-
marked by midnight on December 7, 2007 to the Texas Hazard
Mitigation Ofcer, Texas Department of Public Safety, Division of
Emergency Management, P.O. Box 4087, Austin, Texas 78773-0226,
or by e-mail to hildy.soper@txdps.state.tx.us or by fax to (512)
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424-5647. The HMGP application deadline for this disaster will
be midnight on March 14, 2008. Detailed information including
an HMGP Fact Sheet and the forms to use for development and
submission of both a notice of interest (NOI), and HMGP applica-
tion are available on the Department of Public Safety/Governor’s
Division of Emergency Management website located at the following
address: http://www.txdps.state.tx.us/dem/pages/downloadable-
forms.htm#hmgpgrants.
If you have questions or need assistance, please contact state Mitiga-
tion Grants Ofcer Hildy Soper at (512) 424-2454 or by e-mail to:
hildy.soper@txdps.state.tx.us.
TRD-200705132
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: October 24, 2007
Public Utility Commission of Texas
Announcement of Application for State-Issued Certicate of
Franchise Authority
The Public Utility Commission of Texas received an application on
October 16, 2007, for a state-issued certicate of franchise authority
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory
Act (PURA).
Project Title and Number: Application of VTX Communications, L.P.
for a State-Issued Certicate of Franchise Authority, Project Number
34916 before the Public Utility Commission of Texas.
Applicant intends to provide cable and video service. The requested
CFA service area includes the municipal boundaries of Annarose, Arte-
sia Wells, Concepion, El Sauz, Encino, Fowlerton, Hargill, LaSara,
McCook, Millet, Mirando City, Port Manseld, San Isidro, San
Miguel, San Perlita, Stillman, Tilden, Dilley, Charlotte, Santa Rosa,
Three Rivers, George West, Agua Dulce, Orange Grove, Premont,
Somerset, Lyford, Sebastian, Falfurrias, Raymondville, Jourdanton,
Rio Grande City and Roma, and portions of unincorporated areas
of the following counties: Duvall, Jim Wells, Live Oak, McMullen,
Dimmit, LaSalle, Webb, Brooks, Jim Hogg, Starr, Hidalgo, Atascosa,
Frio, Willacy, Zavala, Zapata, Cameron, Nueces, and Bexar.
Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll





Public Utility Commission of Texas
Filed: October 19, 2007
Notice of Application for Amendment to Certicated Service
Area Boundary
Notice is given to the public of an application led on October 16,
2007, with the Public Utility Commission of Texas for an amendment
to a certicated service area boundary in Guadalupe County, Texas.
Docket Style and Number: Application of AT&T Texas to Amend
a Certicate of Convenience and Necessity for a Minor Boundary
Amendment between the Marion, New Braunfels, and Seguin Ex-
changes. Docket Number 34917.
The Application: The minor boundary amendment is being led to
realign the boundary between AT&T Texas’ Marion, New Braunfels
and Seguin exchanges.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by November 9, 2007,
by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-




Public Utility Commission of Texas
Filed: October 18, 2007
Notice of Application for Service Provider Certicate of
Operating Authority
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on October 19, 2007, for a ser-
vice provider certicate of operating authority (SPCOA), pursuant to
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA).
Docket Title and Number: Application of Central Telephone Company
of Texas, Inc. d/b/a Embarq for a Service Provider Certicate of Oper-
ating Authority, Docket Number 34922 before the Public Utility Com-
mission of Texas.
Applicant intends to provide plain old telephone service, ADSL,
ISDN, HDSL, SDSL, RADSL, VDSL, Optical Services, T1-Private
Line, Switch 56 KBPS, Frame Relay, Fractional T1, long distance and
wireless services.
Applicant’s requested SPCOA geographic area includes the entire State
of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-888-782-8477 no later than November 7, 2007. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-




Public Utility Commission of Texas
Filed: October 23, 2007
Notice of Application to Amend Certicated Service Area
Boundaries in Liberty County, Texas
Notice is given to the public of the ling with the Public Utility Com-
mission of Texas of an application on October 18, 2007, for an amend-
ment to certicated service area boundaries within Liberty County,
Texas.
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Docket Style and Number: Application of Centerpoint Energy Houston
Electric, LLC. to Amend a Certicate of Convenience and Necessity
for an Electric Service Area Exception within Liberty County, Texas.
Docket Number 34920.
The Application: CenterPoint Energy Houston Electric, LLC. (Cen-
terPoint Energy) seeks to provide service to a specic customer lo-
cated within the certicated service area of Entergy Gulf States, Inc.
(EGSI) within Liberty County, Texas. CenterPoint Energy and EGSI
are the only electric utilities that are affected by the proposed boundary
changes and both parties agree to the boundary amendment.
Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas no later than November
9, 2007 by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-




Public Utility Commission of Texas
Filed: October 23, 2007
Public Notice of Workshop on the Rulemaking Relating to
Nuclear Decommissioning Costs and Requirements for Certain
Units Constructed by a Power Generation Company
The staff of the Public Utility Commission of Texas (commission) will
hold a workshop for the creation of the rule relating to nuclear decom-
missioning costs and requirements for certain units constructed by a
power generation company on Tuesday, November 13, 2007, at 10:00
a.m. in Hearing Room Gee, located on the 7th oor of the William B.
Travis Building, 1701 North Congress Avenue, Austin, Texas 78701.
Project Number 34888, Rulemaking Relating to Nuclear Decommis-
sioning Costs and Requirements for Certain Units Constructed by a
Power Generation Company, has been established for this proceeding.
The workshop will provide an opportunity for interested persons to ad-
vise the commission staff of their views and insights on how the rule
should be developed.
Ten days prior to the workshop the commission will make available in
Central Records under Project Number 34888 an agenda for the format
of the workshop and a copy of a draft rule. The commission requests
that persons planning on attending the workshop register by phone with
Rich Lain, Rate Regulation, (512) 936-7454.
Questions concerning the workshop or this notice should be referred to
Rich Lain, Rate Regulation, (512) 936-7454. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the com-




Public Utility Commission of Texas
Filed: October 24, 2007
Texas Residential Construction Commission
Notice for Comment on Penalty Guidelines
Pursuant to Commission Rule 10 TAC §305.22, the commission is pub-
lishing the following guidelines for administrative penalties for public
comment. The commission will review the guidelines in an open meet-
ing no earlier than 30 days prior to the date these guidelines are pub-
lished in the Texas Register.
Those interested in commenting on these guidelines should submit their
comments in writing to Susan K. Durso, General Counsel, Texas Resi-
dential Construction Commission, P.O. Box 13509, Austin, TX 78711-
3509. Comments may be submitted by mail, in which 16 copies should
be provided. Or, comments may be submitted electronically to com-
ments@trcc.state.tx.us. Comments submitted electronically should
have "Penalty Guidelines" in the subject line. Comments submitted
electronically without the requested subject line or to a different ad-
dress may not be considered.
Guidelines for Administrative Penalties Related to First Violations
of Filing, Payment, and Response Requirements
A. These guidelines will be used by staff to determine the amount of
administrative penalty to recommend to the commission for a person’s
rst violation of a ling, payment, or response requirement under the
Texas Residential Construction Commission Act, title 16, Texas Prop-
erty Code (the Act) or the rules of the Texas Residential Construc-
tion Commission, title 10, Texas Administrative Code (the commis-
sion rules). These guidelines serve only as a guide and the Executive
Director may authorize staff to increase or decrease a penalty recom-
mendation as circumstances may require in an individual case in order
to further the objectives and policies of the Act and commission rules.
B. The ling requirements covered by these guidelines are the follow-
ing:
(1) application to renew builder registration under chapter 416 of the
Act and chapter 303, subchapter A, of the commission’s rules;
(2) home registration under §426.003 of the Act and chapter 303, sub-
chapter B, of the commission’s rules;
(3) post-SIRP correspondence under §313.27 of the commission’s
rules;
(4) change of designated address under §303.13 of the commission’s
rules;
(5) change of registered name under §303.15 of the commission’s rules;
(6) change in the form of business organization of the builder under
§303.15 of the commission’s rules;
(7) material change in information under §303.17 of the commission’s
rules; and
(8) inspection reports under §§313.13, 313.16, and 313.17 of the com-
mission’s rules
C. The payment requirements covered by these guidelines are the fol-
lowing:
(1) builder registration fee or registration renewal fee under §416.004
of the Act;
(2) late builder registration fee or late builder renewal fee under §303.1
of the commission’s rules;
(3) home registration fee under §426.003 of the Act and §303.150 of
the commission’s rules;
(4) late home registration penalty under §426.003 of the Act and
§303.150 of the commission’s rules;
(5) SIRP inspection fee or reimbursement of SIRP inspection fee under
§§426.004, 428.001, and 428.004 of the Act and §§313.8 and 313.18
of the commission’s rules;
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(6) reporting fee for change of designated address under §416.010 of
the Act and §303.13 of the commission’s rules;
(7) reporting fee for change of registered name under §303.15 of the
commission’s rules;
(8) reporting fee for change in the form of business organization of the
builder under §303.15 of the commission’s rules;
(9) reporting fee for material change in information under §303.17 of
the commission’s rules;
(10) failure to honor a check or other instrument of payment issued to
the commission, as described in §418.001(6) of the Act; and
(11) processing fee for a returned check or payment as described in
§418.001(6) of the Act.
D. The response requirements covered by these guidelines are the fol-
lowing:
(1) response to a commission request for information regarding an in-
complete application under §303.1 of the commission’s rules; and
(2) response to a commission request for information regarding a com-
plaint under §306.1 of the commission’s rules.
E. No previous violation. These guidelines apply to a violation listed in
these guidelines only if the person has committed no previous violation
or previously has not entered into an agreed order to resolve an issue for
purposes of avoiding an administrative hearing on an alleged violation
of the Act or commission rules.
F. Corrective action. These guidelines apply only if the person volun-
tarily takes corrective action to resolve the violation by contacting the
commission in response to receipt of the commission’s notice(s) of vi-
olation issued to the registrant for an alleged violation and initiating a
corrective action.
G. Amount of penalty.
(1) No penalty shall be assessed for a violation subject to these guide-
lines if no corrective action is required by the commission or if the
person takes the corrective action that is specied in the notice of vio-
lation within 30 days after the date of delivery the notice of violation
to the person at the person’s ofcial address of record or, if no ofcial
address of record exists, to the last address known by the commission
for the person;
(2) If the matter is not resolved under subsection (1) of this section, the
amount of the penalty for a violation that is subject to these guidelines
shall be:
(a) $1,000 for each violation if the corrective action as specied in the
notice of violation is taken between 31 and 60 calendar days after the
notice of violation is delivered to the person at the person’s ofcial
address of record on le with the commission or, if no ofcial address
of record exists, to the last address known to the commission for the
person;
(b) $5,000 for each violation if the corrective action as specied in the
notice of violation is taken between 76 and 150 days after the notice
of violation is delivered to the person at the person’s ofcial address of
record on le with the commission or, if no ofcial address of record
exists, to the last address known to the commission for the person; or
(c) a different amount agreed upon by the commission and the person.
H. Registration to remain in good standing. If these guidelines apply
and the registrant takes the corrective action as specied in the com-
mission’s notice(s) of violation issued to the registrant, then the builder
registration and the designated agent registration of the registrant shall
remain in good standing and not be subject to revocation, suspension,
or reprimand by the commission as a result of the violation.
I. Multiple violations. These guidelines shall not apply if the person





Texas Residential Construction Commission
Filed: October 24, 2007
Notice of Public Hearing
The commission seeks input on proposed rules about the requirements
for inspections during residential construction in geographical areas of
the state in which municipal inspections are not available. The com-
mission must adopt the rules by June 1, 2008, pursuant to Property
Code, Subtitle F, "Inspection of New Residential Construction," which
was added to the commission’s enabling Act by House Bill 1038, en-
acted in the 80th Regular Session of the Texas Legislature. Comments
received will assist the commission in developing comprehensive rules
that provide appropriate guidance to the industry and that aid compli-
ance.
The commission is seeking comment on issues related to the implemen-
tation of the legislative mandate in House Bill 1038 that new homes and
new residential construction to existing homes that is subject to regis-
tration with the commission, that commences on or after September 1,
2008, must be inspected by a fee inspector during appropriate phases
of construction. The inspector must then report the inspection outcome
to the commission and once satisfactory inspection is achieved for all
required phases, the commission will issue a certicate of completion.
The new law also requires that a builder obtain windstorm certication
when building in areas where certication is required.
Issues relevant to the public discussion of the new inspection proce-
dures may include, but are not limited to: appropriate phases of con-
struction for inspection when the construction project is a material
improvement or qualied interior improvement to an existing home;
breadth of inspection reports; inspector qualication, recruitment and
training; forms and electronic ling options; educational outreach; en-
suring compliance; quality control procedures; reporting of windstorm
certication where appropriate and coordination with the Texas Depart-
ment of Insurance; and, water intrusion and drainage certication.
A public hearing will be held at the commission ofces in the Commis-
sion Hearing Room at the Texas Residential Construction Commission,
311 East 14th Street, Suite 200, Austin, Texas 78701 on November 14,
2007, beginning at 10 a.m. and will conclude at noon.
Persons wishing to attend the public hearing who require auxiliary aids,
services or materials in an alternate format, please contact the Texas
Residential Construction Commission at least ve (5) working days
prior to the meeting date. Phone: (512) 463-1040, FAX: (512) 463-
9507, E-MAIL: dora.rivera@trcc.state.tx.us. TDD Relay Texas: 1-
800-relay-VV (for voice), 1-800-TX (for TDD).
Persons wishing to submit written materials for consideration may
be le their comments with Susan K. Durso, General Counsel,
Texas Residential Construction Commission, P.O. Box 13509,
Austin, Texas 78711-3509 by November 8, 2008. Please submit 10
copies of written materials for distribution to commissioners and
staff in attendance. Comments also may be led electronically at
comments@trcc.state.tx.us. All comments should reference "Con-
struction Inspections." Although comments received after November
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8, 2007 may be considered when drafting a proposed rule, they may
not be available during the public hearing on November 14, 2007.
Questions concerning this notice should be referred to Ms. Durso at




Texas Residential Construction Commission
Filed: October 24, 2007
Texas Department of Transportation
Aviation Division - Request for Proposal for Aviation
Engineering Services
The City of Hondo, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering rm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT Aviation Division will solicit and receive pro-
posals for professional aviation engineering design services described
below.
The following is a listing of proposed projects at the Hondo Municipal
Airport during the course of the next ve years through multiple grants.
Current Project: City of Hondo, Hondo Municipal Airport. TxDOT
CSJ No. 0815HONDO. Scope: Provide engineering/design services to
replace the center 100’ of Runway 17L-35R, extend Runway 17L/35R
400’ and construct parallel taxiway to the north, construct partial cross
taxiway, and reconstruct existing cross taxiways, at Runway 17L/35R,
install MIRLs and PAPI-4 units, mark Runway 17L/35R, and relocate
threshold lights on Runway 35.
The HUB goal for the current project is 7%. The TxDOT Project Man-
ager is Stephanie Kleiber.
Future scope work items for engineering/design services within the
next ve years may include, but are not necessarily limited to, the fol-
lowing:
1. Reconstruct taxilane for Runway 17L-35R
2. Rehabilitate and mark Runway 13-31
3. Install perimeter fencing
The City of Hondo reserves the right to determine which of the above
scopes of services may or may not be awarded to the successful rms
and to initiate additional procurement action for any of the services
above.
To assist in your proposal preparation the criteria, 5010 drawing,
project narrative, and most recent airport layout plan are available
online at www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm
by selecting Hondo Municipal Airport. The proposal should address
a technical approach for the current scope only. Firms shall use page
4, Recent Airport Experience, to list relevant past projects for both
current and future scope.
Interested rms shall utilize the latest version of Form AVN-550, ti-
tled Aviation Engineering Services Proposal. The form may be re-
quested from TxDOT Aviation Division at 125 East 11th Street, Austin,
Texas 78701-2483 or by calling 1-800-68-PILOT (74568). The form
may be emailed, by request, or downloaded from the TxDOT web site
at www.dot.state.tx.us/services/aviation/consultant.htm. The form
may not be altered in any way. All printing must be in black on white
paper, except for the optional illustration page. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The pro-
posal format consists of seven pages of data plus two optional pages
consisting of an illustration page and a proposal summary page. Pro-
posals shall be stapled but not bound in any other fashion. PROPOS-
ALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
ATTENTION: To ensure utilization of the latest version of Form AVN-
550, rms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a
previous download may not be the exact same format. Form AVN-550
is a PDF Template.
Please note:
Six completed, unfolded copies of Form AVN-550 must be received
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704 no later than November 28, 2007,
4:00 p.m. Electronic facsimiles or forms sent by email will not be
accepted. Please mark the envelope of the forms to the attention of
Edie Stimach.
The consultant selection committee will be composed of local govern-
ment and Aviation Division staff members. The nal selection by the
committee will generally be made following the completion of review
of proposals. The committee will review all proposals and rate and rank
each. The criteria for evaluation engineering proposals can be found
at http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to be-
gin fee negotiations. The selection committee does, however, reserve
the right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be made
following interviews.
Please contact TxDOT Aviation for any technical or procedural ques-
tions at 1-800-68-PILOT (74568). For procedural questions, please
contact Edie Stimach, Grant Manager. For technical questions, please




Texas Department of Transportation
Filed: October 23, 2007
Aviation Division - Request for Proposal for Aviation
Engineering Services
The City of Wellington, through its agent the Texas Department of
Transportation (TxDOT), intends to engage an aviation professional
engineering rm for services pursuant to Government Code, Chap-
ter 2254, Subchapter A. TxDOT Aviation Division will solicit and re-
ceive proposals for professional aviation engineering design services
described below:
The following is a listing of proposed projects at Marian Airpark during
the course of the next ve years through multiple grants.
Current Project: TxDOT CSJ No. 0725WLNGT. Scope: Provide engi-
neering/design services to construct phase 1 of runway 17-35, construct
connecting taxiway to runway 17 end, and mark runway 17-35.
The DBE goal is set at race neutral. TxDOT Project Manager is Russell
Deason.
Future scope work items for engineering/design services within the
next ve years may include but are not necessarily limited to the fol-
lowing:
1. Rehabilitate apron
IN ADDITION November 2, 2007 32 TexReg 8057
2. Construct turnarounds
3. Rehabilitate, widen and mark runways
4. Reconstruct and mark T-hangar TW
5. Extend runway
6. Construct/relocate hangar access TW
7. Install MIRL and PAPI
8. Install fencing
9. Install segmented circle
10. Grading and drainage improvements
The City of Wellington reserves the right to determine which of the
above scope of services may or may not be awarded to the successful
rm and to initiate additional procurement action for any of the services
above.
To assist in your proposal preparation the criteria and 5010 drawing
are available online at www.dot.state.tx.us/avn/avninfo/notice/con-
sult/index.htm by selecting "Marian Airpark." The proposal should
address a technical approach for the current scope. Firms shall use page
4, Recent Airport Experience, to list relevant past projects for both cur-
rent and future scope.
Interested rms shall utilize the latest version of Form AVN-550, titled
"Aviation Engineering Services Proposal". The form may be requested
from TxDOT Aviation Division, 125 East 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site at
www.dot.state.tx.us/services/aviation/consultant.htm. The form
may not be altered in any way. All printing must be in black on white
paper, except for the optional illustration page. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The
proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
ATTENTION: To ensure utilization of the latest version of Form AVN-
550, rms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a
previous download may not be the exact same format. Form AVN-550
is an MS Word Template.
Please note:
Six completed, unfolded copies of Form AVN-550 must be received
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704 no later than November 30, 2007
at 4:00 P.M. Electronic facsimiles or forms sent by email will not be
accepted. Please mark the envelope of the forms to the attention of
Amy Slaughter.
The consultant selection committee will be composed of local
government members. The nal selection by the committee will
generally be made following the completion of review of proposals.
The committee will review all proposals and rate and rank each.
The criteria for evaluating engineering proposals can be found at
http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to begin
fee negotiations. The selection committee does, however, reserve the
right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be
made following interviews.
Please contact TxDOT Aviation Division for any technical or proce-
dural questions at 1-800-68-PILOT (74568). For procedural questions,
please contact Amy Slaughter, Grant Manager. For technical questions,
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Aviation Division - Request for Proposal for Aviation
Engineering Services
The City of Arlington, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering rm for services pursuant to Government Code, Chapter 2254,
Subchapter A. TxDOT Aviation Division will solicit and receive pro-
posals for professional aviation engineering design services described
below.
The following is a listing of proposed projects at the Arlington Munic-
ipal Airport during the course of the next ve years through multiple
grants.
Current Project: City of Arlington. TxDOT CSJ No.: 0802ARLNG.
Engineering/design for terminal apron expansion. The scope will in-
clude coordination during the design and construction with the rm
selected for the Design-Build project to construct a new terminal build-
ing adjacent to the terminal apron.
The DBE goal for the current project is 8%. TxDOT Project Manager
is Alan Schmidt.
Future scope work items for engineering/design services within the
next ve years may include but are not necessarily limited to the fol-
lowing:
1. Repair concrete joints on RW 16-34, all aprons, parallel and stub
taxiways
2. Rehabilitate RW 16-34
3. Reconstruct/overlay south aircraft parking apron
4. Construct west parallel taxiway 75’ x 5,000’
5. Construct additional terminal parking apron
6. Construct northeast GA hangar access taxiway
7. Construct T-hangar access roadway
8. Construct north internal support vehicle access drive
9. Construct northeast access road
10. Construct westside cargo apron
11. Construct westside utility infrastructure
12. Install MALSR and ILS critical area signs
13. Environmental Assessment for RW 16-34 extension
The City of Arlington reserves the right to determine which of the
above scope of services may or may not be awarded to the success-
ful rms and to initiate additional procurement action for any of the
services above.
To assist in your proposal preparation the criteria, 5010 draw-
ing, and most recent airport layout plan are available online at
www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by se-
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lecting "Arlington Municipal Airport". The proposal should address
a technical approach for the current scope only. Firms shall use page
4, Recent Airport Experience, to list relevant past projects for both
current and future scope.
Interested rms shall utilize the latest version of Form AVN-550, titled
"Aviation Engineering Services Proposal." The form may be requested
from TxDOT Aviation Division, 125 East 11th Street, Austin, Texas
78701-2483, phone number, 1-800-68-PILOT (74568). The form may
be emailed by request or downloaded from the TxDOT web site at
www.dot.state.tx.us/services/aviation/consultant.htm. The form
may not be altered in any way. All printing must be in black on white
paper, except for the optional illustration page. Firms must carefully
follow the instructions provided on each page of the form. Proposals
may not exceed the number of pages in the proposal format. The
proposal format consists of seven pages of data plus two optional
pages consisting of an illustration page and a proposal summary page.
Proposals shall be stapled but not bound in any other fashion. PRO-
POSALS WILL NOT BE ACCEPTED IN ANY OTHER FORMAT.
ATTENTION: To ensure utilization of the latest version of Form AVN-
550, rms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a
previous download may not be the exact same format. Form AVN-550
is a PDF Template.
Please note:
Five completed, unfolded copies of Form AVN-550 must be received
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor,
South Tower, Austin, Texas 78704 no later than November 30, 2007,
4:00 p.m. Electronic facsimiles or forms sent by email will not be
accepted. Please mark the envelope of the forms to the attention of
Amy Slaughter.
The consultant selection committee will be composed of local
government members. The nal selection by the committee will
generally be made following the completion of review of proposals.
The committee will review all proposals and rate and rank each.
The criteria for evaluating engineering proposals can be found at
http://www.dot.state.tx.us/services/aviation/consultant.htm. All
rms will be notied and the top rated rm will be contacted to begin
fee negotiations. The selection committee does, however, reserve the
right to conduct interviews for the top rated rms if the committee
deems it necessary. If interviews are conducted, selection will be
made following interviews.
Please contact TxDOT Aviation Division for any technical or proce-
dural questions at 1-800-68-PILOT (74568). For procedural questions,
please contact Amy Slaughter, Grant Manager. For technical questions,
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Public Hearing Notice - Statewide Transportation Improvement
Program
The Texas Department of Transportation (department) will hold a pub-
lic hearing on Tuesday, November 27, 2007, at 11:00 a.m. at the Texas
Department of Transportation, 200 East Riverside Drive, Room 1A-2,
Austin, Texas to receive public comments on the November 2007 Quar-
terly Revisions to the Statewide Transportation Improvement Program
(STIP) for FY 2008 - 2011. The STIP reects the federally funded
transportation projects in the FY 2008 - 2011 Transportation Improve-
ment Programs (TIPs) for each Metropolitan Planning Organization
(MPO) in the state. The STIP includes both state and federally funded
projects for the nonattainment areas of Beaumont, Dallas-Fort Worth,
El Paso, and Houston. The STIP also contains information on federally
funded projects in rural areas that are not included in any MPO area,
and other statewide programs as listed.
Title 23, United States Code, §134 and §135 require each designated
MPO and the state, respectively, to develop a TIP as a condition to
securing federal funds for transportation projects under Title 23 or the
Federal Transit Act (49 USC §5301, et seq.).
Section 134(j) requires an MPO to develop its TIP in cooperation with
the state and affected transportation operators, to provide an opportu-
nity for interested parties to participate in the development of the pro-
gram, and further requires the TIP to be updated at least once every four
years and approved by the MPO and the Governor or Governor’s de-
signee. Section 135(g) requires the state to develop a STIP for all areas
of the state in cooperation with the designated MPOs and, with respect
to non-metropolitan areas, in consultation with affected local ofcials,
and further requires an opportunity for participation by interested par-
ties as well as approval by the Governor or the Governor’s designee.
In accordance with 43 TAC §15.8(d), a copy of the proposed Novem-
ber 2007 Quarterly Revisions to the FY 2008 - 2011 STIP will be avail-
able for review, at the time the notice of hearing is published, at each
of the department’s district ofces, at the department’s Transportation
Planning and Programming Division ofces located in Building 118,
Second Floor, 118 East Riverside Drive, Austin, Texas, and on the de-
partment’s website at:
www.dot.state.tx.us
Persons wishing to review the November 2007 Quarterly Revisions to
the FY 2008 - 2011 STIP may do so online or contact the Transportation
Planning and Programming Division at (512) 486-5033.
Persons wishing to speak at the hearing may register in advance by
notifying Lori Morel, Transportation Planning and Programming Di-
vision, at (512) 486-5033 not later than Monday, November 26, 2007,
or they may register at the hearing location beginning at 10:00 a.m. on
the day of the hearing. Speakers will be taken in the order registered.
Any interested person may appear and offer comments or testimony,
either orally or in writing; however, questioning of witnesses will be
reserved exclusively to the presiding authority as may be necessary to
ensure a complete record. While any persons with pertinent comments
or testimony will be granted an opportunity to present them during the
course of the hearing, the presiding authority reserves the right to re-
strict testimony in terms of time or repetitive content. Groups, orga-
nizations, or associations should be represented by only one speaker.
Speakers are requested to refrain from repeating previously presented
testimony. Persons with disabilities who have special communication
or accommodation needs or who plan to attend the hearing may con-
tact Randall Dillard, Government and Public Affairs Division, at 125
East 11th Street, Austin, Texas 78701-2483, (512) 305-9137. Requests
should be made no later than three days prior to the hearing. Every rea-
sonable effort will be made to accommodate the needs.
Further information on the FY 2008 - 2011 STIP may be obtained from
Lori Morel, Transportation Planning and Programming Division, 118
East Riverside Drive, Austin, Texas, 78704, (512) 486-5033. Inter-
ested parties who are unable to attend the hearing may submit com-
ments to James L. Randall, P.E., Director, Transportation Planning
and Programming Division, 118 East Riverside Drive, Austin, Texas,
78704. In order to be considered, all written comments must be re-
ceived at the Transportation Planning and Programming ofce by Mon-
day, December 3, 2007, at 4:00 p.m.
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Public Notice - Aviation
Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.
For information regarding actions and times for aviation public hear-
ings, please go to the following web site:
www.txdot.gov/about_us/public_hearings_and_meetings/avia-
tion.htm
Or visit www.txdot.gov, click on Citizen, click on Public Hearings,
and then click on Aviation.
Or contact Texas Department of Transportation, Aviation Division, 150
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The University of Texas System
Invitation for Consultants to Provide Offers of Consulting
Services
In accordance with the provisions of Chapter 2254, Texas Government
Code, The University of Texas System Administration (the "Univer-
sity") is currently soliciting proposals in response to an Invitation for
Offers for the selection of a consultant to provide aviation consulting
services.
The University is looking for a Proposer to provide the assistance the
University requires to:
- Evaluate current use of noncommercial aircraft by The University of
Texas System
- Determine and outline charter service needs for The University of
Texas System
- Establish guidelines for charter service operators
- Develop a Request for Proposal (RFP) for charter services
- Evaluate RFP submissions
- Establish standardized charter service agreement templates
- Evaluate individual charters as proposed
- Review internal ight operations and processes
The Chancellor has made a nding that the Consulting Services are nec-
essary. While the University has a substantial need for the Consulting
Services, the University does not currently have staff with expertise or
experience with Consulting Services and the University cannot obtain
such Consulting Services through a contract with another state govern-
mental entity.
The award for services will be made by an internal review committee
using the following criteria:
- Similar work for institutions of higher education
- The proposer’s demonstrated competence, knowledge and qualica-
tions
- The reasonableness of the proposer’s fee
- If other considerations are equal, preference will be given to a consul-
tant whose principal place of business is in the state or who will manage
the consulting contract wholly from an ofce in the state
The individual to be contacted with an offer to provide such consulting
services is:
Nancy Sutherland
The University of Texas System Administration




The proposal submission deadline will be 2:00 p.m. Central Prevailing
Time on November 27, 2007.
TRD-200705089
Francie A. Frederick
General Counsel to the Board
The University of Texas System
Filed: October 22, 2007
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How to Use the Texas Register
Information Available: The 14 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and
proclamations.
Attorney General - summaries of requests for opinions,
opinions, and open records decisions.
Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for
opinions and opinions.
Emergency Rules- sections adopted by state agencies on
an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.
Adopted Rules - sections adopted following public
comment period.
Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.
Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.
Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.
Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.
In Addition - miscellaneous information required to be
published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules
review.
Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.
How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.
In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”
How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.
Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.
Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation
of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.
The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.
The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).













31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation
How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).
How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.
TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
